I. Property Generally

A. It is the legal relationship between a person and a thing, not a thing itself.

B. It is a system for resolving diverse claims to one thing by establishing a priority or preference for various rights (ownership as highest right)

C. There are no absolutes n it because all rights are relative.

D. Protects the right to exclude others, rewards honesty to encourage the true determination of interests, maintains the peace by avoiding self-help, discourages trespass, and honor’s people’s expectations in emotional attachments to stuff and the ability to keep the things we have.

II. Common Law Estates
A. The size of the interest is determined by the length of time it lasts (from life estates to fee simple, and therefore infinite, estates

B. Estates are determined by the words of purchase (who gets it) and the words of limitation (how big it is/longg it will last)

C. Fee simple is currently the assumed standard, except in SC where a life estate is assumed

D. Present Estates

1. Are estates where you are entitled to immediate possession

2. Fee simple/fee simple absolute – “to A and his heirs”
3. Fee tail – fee inherited by bodily heirs only, only lineal descendants (DE< ME, MA, and RI are the only states who have not abolished this)
4. Defeasible fee – are fees which may end on a condition:
a. Fee simple determinable – ends on a condition automatically

b. Fee simple subject to a condition subsequent (FSSCS) – can end on a condition if the original owner decides to re-take when that condition is met (CA says only FSSCS is valid and all determinable fees are interpreted as such)
5. Tenancy – a nonfreehold estate that terminates automatically on a determined date

a. Term of years

b. Periodic (month-to-month, week-to-week)

c. At-will
6. Life Estate – for your life only, ends when you die

7. Prieskorn v. Maloof, p. 79 – D has the right to insert their defeasible fee restrictions into the deed, no matter which type it is, because it’s not a restraint on alienation – P just has to deal with it
8. Allen v. Hall, p. 81 – Requirements of FSSCS are living within 50 mi. and making mortgage payments – when sold to another, they can’t get more than that – no recovery for improvements, mortgage payments, or otherwise because the interest D got was a FSSCS which wife broke by moving away
E. Future Interests

1. Is the right to possession at a later date

2. Adverse possession cannot operate against future interests – only the present interests of the current possessor/owner can be acquired.

3. Reversion – Future interest or transfer that takes effect when a prior estate naturally terminates, usually by death (reverts automatically when owner’s transferred present interest expires)

4. Possibility of Reverter – future interest retained by the seller based on a condition met (fee simple determinable) – not a reversion because it can’t naturally occur
5. Power of termination – if a condition met (FSSCS), seller has the power to enter and re-possess

6. Remainder – future interest given to a 3rd party (transferee) which is capable of becoming possessory on the natural termination of the prior interest (is not automatic)

a. Vested remainder: is created in an ascertainable person (doesn’t change on death or birth of individuals?) and has no condition precedent
b. Indefeasible vested remainder: A vested remainder that can’t be divested because there is no condition subsequent attached.

c. Vested remainder subject to total divestment: A remainder in an ascertainable person where a condition subsequent can mean rights are qualified

d. Vested remainder subject to partial divestment: when remainder interests are split between heirs or some other group, % of inheritance can increase or decrease depending on the group size.

e. Contingent remainder: remainder that isn’t vested (not ascertainable who will inherit)
7. Executory interest – Is a shifting interest that operates as a trust – follows a defeasible fee, and is therefore contingent upon a condition, and the person who has the interest is not ascertainable – takes effect by cutting short a prior vested interest
8. Summers v. Garland, p. 82 – case of alternative contingent remainders; living and not being a convicted felon – despite records being sealed, there was still a conviction therefore the vested remainder is subject to total divestment – is an alternative contingent remainder where either condition will change the party to inherit.
9. Allen v. Hall, p. 81 – Hall is claiming that improvements are reclaimable under color of title, but the case is about having a real present interest that reverts – should’ve bought out husband as well as wife – condition of mortgage payments and staying within 50 miles stand.
10. Destructibility of Contingent remainders – if a preceding estate terminates and the remainder is still contingent, the remainder is destroyed (reverts) – is a minor rule, and in most places it simply reverts until the contingency is either fulfilled or broken

11. Rule in Shelley’s case – creating a remainder in the life estate’s heirs really creates a remainder as to the life estate owner (fee simple)
12. Doctrine of Worthier Title – when you try and create a remainder in your own heirs, it’s really a reversion.
F. The Rule against Perpetuities

1. All interests must vest (or not vest) not later than 21 years after the interest is granted (only applies to contingent interests)

2. Must guarantee vesting by that time (in some places, the time length can vary and might include a rule about who’s born at the time)

3. Only the facts present when the interest is created can be looked at.

4. All members of a class must vest within the period, or no one in the class can benefit.

5. Uniform statutory RAP (to make property interest more alienable) says an interest is valid if it vests:

a. as to the lives within being at the time, plus 21 years

b. or if it vests within 90 years.
6. Second one is more of a ‘wait and see’ approach where if it has vested or voided after the period, you can assume it was valid.
7. Old Port Cove Holdings v. Old Port Cove Condo Association One, p. 86 – where a right of first refusal in the K, RAP not offended – interest, even if not a K interest, is not even created until there is a valid offer acceptable to the owner (does not breach 21 year limit)
G. Rule Against Restraints on Alienation

1. Similar to RAP – any limitation on the transferability of a fee interest is void because a fee is inherently transferrable
2. Partial restraints on alienation may be valid if reasonable

3. It is a question of fact for the jury, so it is often less clear.
H. Waste

1. Any action of a life tenant (or smaller than fee interest) which does permanent injury to the inheritance – could include any act impairing the nature, character, or improvements to the estate (all change could be considered waste, even if MV increased)

a. Affirmative waste – action that will damage the property is waster (Brokaw)

b. Permissive waste – inaction which allows damage to the property is waste, and gives an action for damages – you must act like a reasonable owner in maintaining the property, and can add some things if they don’t reduce the property value (as to certain uses, this may be tricky)
c. Meliorating waste – a change that benefit, rather than harms, the property, such as substantial improvements – some places require a substantial change in circumstances to make it valid, as typically the use of the property is changing – some places don’t accept this at all.
2. Vested interests can always sue for waste, but contingent ones may not be able to – no certainty that you will inherit at all
3. Brokaw v. Fairchild, p.97 – Even though apartments may be more valuable than a large single-family dwelling, there’s still waste here due to the demolition – also, changes are so severe that it is an injury to the inheritance
4. Brokaw v. Fairchild, p. 100 (dissent) – since there’s a MV improvement and the property is still residential in nature, it’s meliorating waste – also remote damage, valid change in surroundings, and is a contingent interest.
I. Partition

1. Can you divide life interests and other future interests in the case of disagreements? 

2. Yes, though it may not be a matter of right in your state (In OR< life estate + vested remainder have a right to partition)
3. Can be ‘in kind’ (property itself split) or partition by sale/forced sale

4. Also voluntary partition, do you do it by deed?

5. No partition for tenancy by the entireties (except for divorce, which is not technically a partition)
6. Forrest v. Elam, p. 104 – where there’s a life interest given up, and the remainder goes to the heirs equally but the life estate was for one of the heirs, does the one with the life estate get a bigger share? – no, only the equal share with other heirs
III. Possession and Ownership

A. Possession is the physical control of something (objective standard) and the intent to possess it (subjective standard based on scienter or knowledge)

B. Unknowledgeable possession of an illegal item, like a cane sword, is not criminal (though in drug cases this may not hold up)

C. Possession resulting from illegal acts does not give ownership

D. Rights and Duties of Possessors

1. Gissel v. State, p. 3 – wild rice harvest belongs half to state and half to US – state sells all after recovering from ‘theif’ – thief sues for US half and recovers – as possessors, they have a better claim of ownership than the state, though the US has the best claim (as owners of that half)
2. Dissent/Suttori v. Peckham, p. 5 – possession through illegal acts does not give a valid claim of possession

3. In cases of possessory interest, ‘firstness’ counts – a prior possessor has a strong claim than all subsequent possessors

4. When dealing with wild animals, despite hunting or chasing, possession only begins when they are caught or killed

5. Popov, p. 8 – baseball case – can’t be sure of physical possession, so is split – pre-possessory interest (intent to possess) is foiled by the unlawful acts of others (but not the other possessor)

6. Property of ideas may be defensible if the idea is original and novel – disclosure of ideas can be bargained for – must be able to exclude others from possession, so not all ideas can be property
7. Cheney, p. 9 – only the physical manifestation of an idea can be patented – it’s the only part that is property
8. Terry v. AD Lock, p. 17 – Money found in hotel ceiling – what type of property is it, and therefore who has the strongest claim to it?
a. Abandoned Property – voluntarily forsaken or involuntarily lost with no expectation of finding it – ownership goes to finder, no expectation of return and therefore no duty to give notice

b. Lost Property – unintentionally and not casually separated from owner where it is never found by the owner – in this case, the finder has a stronger right than the property owner and gains possessory rights – the finder also has an obligation to give reasonable notice of the discovery and allow for possible true owners to respond

c. Mislaid Property – intentionally placed property that is later forgotten – used if property found in a place that it’s not typical to lose something (can’t know intent of owner in placing it) – finder has no rights, but landowner where it’s found has possessory rights – must use reasonable care to return it to the original owner – makes landowner a bailee who must use reasonable care and has an absolute liability for giving the goods to the true owner.

d. Treasure Trove – gold or silver concealed in a private place and the owner is unknown – requires an extended length of time in which it has not been discovered – belongs to the finder as an owner as the real owner is probably dead (unless there are statutory restrictions implying federal or state ownership).
9. McGlynn, p. 24 – parking garage case where there’s an implied bailment for the cars parked in the garage which were robbed, as opposed to a license or lease agreement because of a duty of reasonable care owed by the garage owners
10. Dodge v. Irvington Land, p. 31 – No abandonment of possession means P’s right to land is presumed valid (presumptive title) unless D can show prior possession, legal title in himself, 3rd party title, or prove that P’s title was subordinate or permissive, none of which were shown here.
11. Dissent says P was not in actual possession when D arrived, therefore P abandoned the property and D’s possession was valid.
E. Adverse Possession

1. Must have actual possession and be acting as an owner 

2. Only the real owner or a prior possessor would have a greater interest and therefore a right of ejectment

3. At common law, the right to ejectment only lasts for 20 years – most states have laws shortening the SoL to 5-10 years

4. After SoL has run, adverse possessor may have the rights of an owner
5. Alaska National Bank v. Linck, p. 38 – where there are two possessors, (due to two conveyances) who wins? – usually the one with prior claim, but here since first claimant basically abandoned while 2nd acted as an owner, it was adversely possessed.
6. Must be: 
a. Continuous (over the time specified by law), which does not necessarily mean being in actual possession at all times, but of a regular and repeated nature parallel to the typical use of the land

b. Notorious or open, which basically means using the land as is typical for an owner of that type of land, sufficient to give the true owner notice of your possession and of a suit of ejectment – this might include paying taxes, especially for large tracts of land you might not visit such as RR parcels.

c. Exclusive, which means while you are in actual possession, the true owner must be excluded from using the property

d. Hostile, which means the possession is not accompanied by any recognition of the true owner’s rights, making it adverse to the true owner

e. Adverse, meaning contrary to owners rights?

7. Actual notice, if required, would eliminate most adverse possession cases, since most of them are a case of mistaken ownership.

8. Might require:

a. color of title (p. 33) as giving you more than a claim of right and a further evidence of ‘use’

b. a document claiming title, even if it’s not good title, as giving constructive possession of what’s in the document

c. Actual/physical possession of a specific area (especially if not under color of title), which is the only area you can lay claim to through adverse possession
9. Some places require:

a. An aggressive trespasser, laying claim to what not truly be theirs

b. Possession without the owner’s consent
c. An honest belief that your adverse possession is true ownership with and objective basis that was reasonable under the circumstances (OR)
10. Howard v. Kunto, p. 44 – can adverse possession of previous owners be ‘tacked on’ to current claim to meet the SoL requirement? – traditional privity requirement of common law is to prevent subsequent trespassers from benefitting – here there was only a mistake in the survey, so the deeds conveying the wrong parcel are sufficient property to meet that interest against trespassers.
11. Somerville v. Jacobs, p. 65 – land consists of improvements, fixtures, or other items that are affixed to the RE – test is whether something is intended to be part of the RE
12. Gilardi v. Hallam, p. 46 – boundary marker placed wrong, but no evidence of taxes paid on additional land, so no adverse possession – prescriptive easement may instead apply here.
13. Estate of Wells v. Estate of Smith, p. 51 – where D attempted to notify heirs of ownership and all future acts and rentals and tax payments in P’s name, there’s no adverse possession – was always permissive possession, because not adverse or hostile – may also be issue of knowing she is not the owner
14. Lawrence v. Town of Concord, p. 54 – explicit notice of ownership not required – even when possessor knows he is not the owner, if possession is open and notorious, it’s adverse possession – no duty to disclose a lack of ownership, or to give true owner actual notice
15. Warsaw v. Chicago Metallic Ceilings, p. 59 – really an easement case about prescriptive easements which do not require compensation of the servient parcel, and if servient parcel has notice of the easement, any block to it will not be held valid.
16. The intent of the possessor is usually irrelevant
17. Ending adverse possession
a. Mistaken adverse possession where SoL has run – true owner must repossess for the required SoL

b. Mistaken adverse possession where SoL has run – could also give a deed for the land adversely possessed
c. Abandonment has no effect until the SoL runs for someone else, because you have true ownership once SoL has run (if personalty is abandoned, in contrast, anyone else can claim it)
18. Where adverse possession is hard to prove, and alternate theory such as agreed boundaries, acquiescence, estoppel, and voluntary transfer might be used
F. Alternative Theories

1. Good faith Improvers

a. If you improve another’s property thinking it yours, do you get the value of that property under unjust enrichment?

b. Can you instead force the owner to sell?

c. What is the effect since the mistake was the builder’s, nor the RE owner’s?

2. Somerville v. Jacobs, p. 65 – where lot owners mistakenly build on an adjoining lot, can they recover the value of their warehouse which the D may or may not want, or pay the MV of the place? – court says either/or valid, dissent says let the cost of the mistake lie on the mistaken party, in this case the builders
3. Agreed Boundaries

a. Must be a dispute as to the boundary that the agreement settles (unclear for some reason in the deeds or otherwise)

b. Also a statutory period for possession up to the newly agreed boundary for a certain amount of time before valid

c. Even where there is not a “real dispute”, this may still be enforceable to resolve questions of boundaries

4. Bryant v. Blevins, p. 69 – strict ‘agreed boundaries’ view which is in the minority – doctrine can only be used where the record can’t show the true line, due to conflicting deeds or unclear land markers – if surveyor can find the line, that’s the line that’s valid
5. Acquiescence

a. Boundary is valid between to parties if there’s no disagreement between the parties as to the actual boundary (as possessed by them) for a statutory period
b. Requires that there be no ambiguity, even if there is no actual new agreement

6. Estoppel

a. You have a duty to assert your boundary rights as to those rights you know.

b. You can lose such rights if you say nothing about encroachment

c. Depending on the state, there may be either a good faith assertion of the wrong line, or fraudulent assertion of the wrong line, or simply silence in preventing another’s use of your RE

IV. Landlord and Tenant

A. Dichotomy between residential and commercial leases

B. Residential leases now governed by statute – little to do with property, more about K and welfare law

C. Types of Tenancies

1. tenancy for years, periodic tenancy, tenancy at will, tenancy at sufferance

2. Tenancy as exclusive possession even against the owner (lease) – present possessory interest by right – defines duration and space, rent payments, sole and exclusive domain (denial of owner’s rights), K between the parties either express or implied

3. License is not really a tenancy – right to occupy and condones certain acts there that would normally be trespassing, but not a present possessory estate – terminable at will by either party and not assignable.
4. Union Travel Associates v. International Associates, p. 179 – is a license not a lease cause even though rent and specific term of duration, no right to exclude or specific space to possess.
5. Season tickets are a right to entry only and therefore not a periodic tenancy but a license – only valid during game

6. Roommate is a licensed guest, not a tenant

7. Profit a Prendre – not a lease or a license really, but a right to take profit from the use of land and removal of something of value – sale of oil and gas (property) underground.
8. Braschi v. Stahl Associates, p. 186 – tenancy as property interest is transferrable and inheritable – as to rent controlled apartments, functional use of the term ‘family’ allowed, even when only a roommate situation rather than actual heirs – not an automatically terminable lease.
9. Arbenz v. Exley, Watkins,& Co., p. 197 – in a multi-year lease, where notice is improper as to annual rent payable in monthly installments, in all suits for subsequent rent where property burned down are valid.
10. Modern courts don’t follow this case much – untimely notice may not be effective immediately, but is allowed to be effective at the end of the next full period.

11. Waiting to sue may also lose some rent due to SoL, costs of litigation, and current income foregone.
12. Piggly Wiggly Southern v. Heard, p. 203 – while rental agreement is a valid right to possession, where rent is continually paid there is no obligation to occupy for the duration of the lease.
13. When tenant continues to pay after term of years expires, can be held over as a periodic tenancy (usually moth to month)
14. Tenancy is seen as part K, part conveyance in RE similar to a deed.
D. Tenants who Abandon

1. LL has the option to:

a. Sue for rent as it accrues (refuse surrender) and leaving property vacant and untouched – not available in all states since it does not mitigate damages
b. Accept tenant’s surrender and re-let the property (terminates the lease)
c. Refuse tenant’s surrender and re-let as an agent of the tenant (may be only available by K or if in the lease specifically) – voluntary mitigation
2. Duda v. Thompson, p. 206 – where LL has re-entered and re-possessed, unless there is explicit notice of the refusal of surrender allowing for voluntary mitigation and adjustment in rental fees, no further obligation for first renter – acceleration clause making renter obligated as to full year’s rent not valid.
3. Austin Hill Country Realty v. Palisades Plaza, p. 208 – Duty to mitigate valid in TX, so no valid defense of anticipatory repudiation, should just be re-let by LL, but may be subject to some damages for the anticipatory repudiation – all rent can be sued for, less mitigation.
4. Aurora Business Park v. Albert, p. 213 – acceleration clause is held valid, but if property is re-let, can’t get double rent payment, just accelerated rent minus re-letting rent.
5. Higher duty to mitigate for residential leases because less ability of renters to negotiate
E. Transfers of Interest (Leases)

1. 3 categories of restraints on alienation for leases:

a. Disabling: total refusal to allow transfer, not valid if duty to mitigate

b. Promissory: impose a K liability, making tenant liable for breach due to transfer
c. Forfeiture: either transfer can be approved by LL, or lease duties are terminated as to tenant if LL does not accept transferee.

d. Under the common law, refusal to allow transfer allowed; often still valid for commercial leases.

e. For residential leases, consent to transfer can’t be unreasonably withheld
2. Tenet Healthsystem Surgical v. Jefferson Parish Hospital, p. 216 – does duty to mitigate give tenant right to transfer even when lease says otherwise? – Probably, unless change is substantial as to finances or use of premises – at common law, LL can refuse consent to transfer for any reason, but now is a ‘reasonableness’ std.
3. Northside Station Associates v. Maddry, p. 227 – is the transfer of ½ of lease an assignment or a sublease? – If an assignment, new tenant hold the legal interest of the new tenant and remedy is allowed as to new tenant under privity of estate and as to old tenant under privity of K– If sublease, LL has no right as to new tenant, only as to old one (no privity of estate because old tenant has retained a partial interest in the land)
4. Subleases are a partial transfer of old tenant’s estate to new tenant: privity of K and estate still exists as to LL and old tenant, and also as to new and old tenants, but not as to LL and new tenant.
5. Minority view is that assignment vs. sublease should be determined by the intent of the parties.

6. Privity of estate means two parties are obligated to each other for all liabilities that run with the land/estate

7. Fair Housing – don’t discriminate, unless owner-occupied buildings with four or fewer units or elderly housing can be discriminatory as to ‘familial status’ (no kids/age)

8. No absolute prohibition on transfer allowed for commercial leases, but allowed for residential ones since they are more personal.
9. Commercial leases allowing for transfer with consent are by reasonable, good faith consent (no such requirement of reasonableness for residential leases)

10. Eviction valid for transfer of residential lease as to new tenant and possible grounds for ending lease when old tenant transfers without LL permission (less likely valid if LL has duty to mitigate)

11. LL has right to transfer almost always, but has no effect on lease.

12. New LL is not bound by purely personal promises in the lease, only those that run with the estate, but old LL may still have obligation as to personal promises

13. Foreclosure terminates all junior interests, which may include leases – a subordination agreement gives a mortgager superior rights to a tenant, though often coupled with a non-disturbance agreement from the lender to the tenant allowing possession to continue.
14. Plaza Freeway LP v. First Mountain Bank, p. 231 – new LL asking for estoppel certificate as to when lease runs only grants lease up to that time – even though certificate was wrong, is validly estopped and allows for future denial of lease renewal since 12 mo notice not satisfied as to when lease incorrectly running to in certificate – K even included LL’s right to have certain facts certified.
F. Tenants who Refuse to Leave

1. At common law, LLs can self-help up to necessary force in the removal of tenants

2. Current standard is reasonable force or no force (court is the only remedy)

3. Wide range of variation but trend in towards no self-help – commercial leases treated with different standards in many palces.

4. Spinks v. Taylor, p. 237 – only ‘peaceful’ self-help is allowed (must be with agreement of the tenant)

5. Uniform Residential LL and Tenant Act (OR)– if essential services shut off (constructive eviction), tenant allowed to recover possession or end lease – 3 mo rent or 3x actual damages allowed, plus atty. fees 
6. Deroshia v. Union Terminal Piers, p. 235 – Common law remedy of necessary force abolished, even for commercial leases – however, where tenant’s commercial lease has expired and LL has a legal right to evict, damages are not treble or profits-based but limited to actual damages due to the LL’s use of self-help
7. Lindsey v. Normet, p. 238 – OR FED statute is valid process, even though there may be additional outside claims against LL in other pending suits – defenses not allowed if other than proof of rent payment; fair to due process to allow a separate suit for rent payments alone.
8. NV – distinguishes btwn. Holdovers which may have rights to the period of tenancy, and those 5 or more days late with rent who can be sued immediately on nonpayment

9. CA – exception to typical forcible entry and detainer rule – if tenant lives in LL’s home, can be evicted by the cops.
10. In re Butler, p. 251 – in bankruptcy cases, there is an automatic stay against all creditors, including LLs who may want to evict nonpaying bankrupt tenants – LL must go to bankruptcy court to get stay removed, rather than traditional eviction process.
11. Hi Kai Investment v. Aloha Futons, p. 256 – where lease is terminated due to nonpayment of rent, there can be recovery of future rents based on a K theory of the lease – requires mitigation through future leasing, which will reduce the amount of damages (cover)
12. URLTA – future damages in residential leases are not allowed, though accrued rent and damages are allowed – if deposit less such costs not returned 14 days after termination of lease, 2x costs and atty fees allowed.
13. Sinclair Refining v. Shakespear, p. 258 – case of tenancy at sufferance in multi-year lease – allowed to continue 3 mo. past lease expiration, court says it is a full term of 1 yr that rent should be paid on due to SoF – since there was valid notice of abandonment, rent is allowed for the one year but not five years total as the LL claims as the original lease term.
14. Dieffenbach v. McIntyre, p. 261 – where holdover tenant interferes with new tenant’s right to possess, does the LL haave a duty to evict? – This court follows the majority English rule
15. English Rule – Implied covenant of the lease is to put the tenant in actual possession (majority rule)

16. American Rule – LL must give new tenant only the legal right to possession (minority rule)

17. Covenant of Quiet Enjoyment – implied in every lease that LL or any 3rd party actor under his authority will not act to interfere w/ tenant’s possession – LL may be liable for holdover tenant he allows to remain, even if no duty to evict under American rule

18. URLTA – uses the E rule, and rent is abated until actual psosesion given – tenant also has right to 1) terminate 2) demand performance (eviction and actual damages) or 3) get 3x damages or 3 mo rent if LL acts in bad faith 

19. OR follows URTLA but gives 2x, not 3x, damages

20. Some states distinguish commercial leases in applying English or American rule
G. ‘Defective’ Premises

1. for commercial leases at common law, LL has no duty to repair, and neither does tenant unless negligent

2. residential LLs have a duty to repair up to maintaining habitability and complying with codes – may also extend to a duty to maintain any services that were inducements for signing the lease.
3. Gehrke v. General Theater, p. 263 – in theater lease where ceiling endangers patrons, no duty of LL –  duty distributed in lease between interior (tenant repairs) and exterior (LL repairs) not relevant, because caveat emptor applies, giving the duty to the leasee – LL only has duty to disclose latent defects, not repair them.
4. Kennedy v. Kidd, p. 265 – tenant is liable only for the result of intentional conduct (negligence, waste, or nuisance) – responsibility to return the property in the same general condition – to avoid waste, must behave in a reasonably prudent owner – repair is not enough if you actually cause the waste – can sue for waste as it occurs – trade fixtures are an exception, which may be meliorating waste – must remove them at end of term if can be done without property damage, otherwise they must remain and become LL property.
5. Brown v. Green, p. 271 – clause in lease makes leasee liable for complying with laws – asbestos abatement is a law, should tenant have to pay for repair? – is a net lease, so typically LL would pay, but due to public policy desire for treatment, court makes leasee pay as the user benefitting most.
6. net lease (N) – tenant pays rent and property tax

7. double net lease (NN) – tenant pays rent, property tax, and insurance

8. triple net lease – tenant pays rent, property tax, insurance, and repair and maintenance costs

9. ADA and Fair Housing – obligation to comply can run with leases – ADA applies to places of public accommodation mandating the change of architectural barriers and structural ones – Fair housing applies to residential ‘reasonable accommodation’ which may not include physical restructuring of buildings/units if ‘too burdensome’

10. Wesson v. Leone Enterprises, p. 278 – are covenants in a lease mutually dependant as in a K? – not at common law where only valid relief of tenant obligation is eviction – where purpose of lease is for dry space, mutually dependant covenants are adopted as the rule – any valid promise that was an inducement to enter the lease is enough to allow termination if that promise is breached.
11. Constructive eviction – based on the covenant of quiet enjoyment, any action of the LL that seriously interferes constitutes eviction

12. Blackett, p. 282 – typically there is no duty of the LL to enforce the covenant of quiet enjoyment of one tenant as to other tenants, but where 3rd party lease knowingly interferes with other tenant rights, LL may have duty to refuse such a lease or restrict 3rd party acts

13. Yellowstone injunction – when you are being constructively evicted, can bring a declaratory judgment instead of moving out and pay rent into escrow in the meantime

14. Graubard, p. 283 – eviction under Yellowstone declared invalid, but damages allowed to LL for ‘late’ rent, as that was a specific lease provision, despite escrow deposits – dangerous to guess on evictions

15. Manhattan Mansions, p. 282 – full rent cannot be recovered because partial abandonment is due to partial constructive eviction

16. URLTA – no retaliation allowed due to complaints (rent raises or service charges), though they are allowed for commercial leases

17. In some cases, increasing costs justify increasing rents, even if those costs are due to regular repairs that were complained about
18. Drouet, p. 285 – if LL totally withdraws property from the rental market, evicting tenant, that’s not retaliation

19. Creekmore, p. 286 – no forfeiture for waste at common law, though some statutues replace this with forfeiture and a suit for 3x damages
20. Green v. Superior Court, p. 286 – no constructive eviction suit when there’s a lack of repairs, only a right to reduce rent for fixing costs – only in a few places can the implied warranty of habitability be raised as a defense to nonpayment of rent – if rent is below MV, habitability may be allowed to be accordingly reduced.
21. Merrill v. Jansma, p. 297 – LL generally immune from liability for rentals at common law, with some exceptions (torts): 1) defective premises open to the public if the public is the one injured 2) breach of K/covenant to repair 3) negligent repairs 4) defects in common areas (LL control, tenant use) 5) defects in violation of housing code 6) hidden/latent dangers LL knows but tenant does not – generally now, if LL has ability to control the damage, std. of reasonable care applies
22. Dog bite cases – applies in control rule – if you have a ‘no pets’ clause, you’d better enforce it unless you want liability for dog bites – may even be liable for off-site attack if LL control still at issue – may have LL duty to inspect for dangerous dogs.
23. Ward v. Inishmann Associates, p. 308 – LL generally has no duty to protect against 3rd party attacks, though there may be a duty for ‘known defects’ or statutory violations, areas under LL control, or where there is a duty to maintain the premises – issue of foreseeability is to protect against reasonably foreseeable attacks
24. LL may assume duty for invitees through knowledge of them and not taking reasonable precautions against them

25. May be a LL duty to screen tenants, though implications with ADA protections could come up

26. Invited guests can’t be excluded by the LL as interfering with tenant possessory rights (still liable to them?) – only LL remedy is eviction of actual tenants.
V. Co-Ownership

A. Types 

1. Right of survivorship – not an inheritance, but an assumption of the sole ownership of property – since each tenant equally owns the whole, no interest is passed on the death of one or more

2. Tenancy in common – no right of survivorship, so is passed to an individual’s heirs at death – each has an interest in the property, but it is owned under several titles – on death, goes to heirs and can be conveyed
3. No obligation to deal fairly with other tenants in common, or to notify them of lease or other transfers, unless there are additional obligations between two or more tenants in common

4. If two tenants in common are married, there  the highest duty possible to the cotenant spouse (from CA)
5. Joint tenancy – is ‘poor man’s will’ – ownership is joint, as are rights, with a right of survivorship but it can be conveyed
6. Requires four unities at common law:
a. Time – takes 2 to transfer – requires a middleman if you want to convey from yourself to yourself and another person together in order to preserve the unity of time.

b. Title – all owners must have actual title
c. Interest – type and size of ownership (if two owners, each one owns 50% of the property)
d. Possession – duh.
7. If conveyed to another, severance occurs – the right of survivorship is destroyed as to the conveyed portion and becomes a tenancy in common in relation to other joint tenants.

8. Severance can be unilateral and without notice to other joint tenants – no duty of fair dealing
9. Cannot be passed by a will at death, because the right of survivorship doesn’t implicate an inheritance or transfer.

10. Currently 4 unities not necessary, just a clear statement of intent in K

11. OR has abolished the joint tenancy, but might get around this by using alternative contingent remainders

12. If simultaneous death (w/in 5 days), split 50/50 as to will
13. In re Estate of Johnson, p. 113 – in joint tenancy, deeding the tenancy to yourself is not a valid severance – the deed itself is not valid unless passed to someone else. 
14. Tenants by the entireties – usually only available to married couples – can’t be conveyed and has a right of survivorship – requires the 4 unities as well as marriage
15. D’ercole v D’ercole, p. 107 – on separation, husband has stronger rights because he has sole possessory rights while alive – if divorced, becomes a tenancy in common and therefore can sell rights or distribute them equally

16. Later law makes possession and other rights equal between the spouses

17. Severance is only by divorce or joint action (no secret severance), which makes it better for marriage than joint tenancy

18. OR allows this, or any agreement where survivorship is not severable 
19. In some states where this is enforced, it is presumptively assumed for married couples (not OR where it’s known by another name).

20. Sole ownership - obvious
21. Community property – only in 9 states – any property acquired is presumed owned by the marriage community (or equally by both parties), regardless of the name on the title
22. Can be rebutted by:
a. tracing doctrine: if the source of the funds for the purchase was premarital assets, it counts as separate property

i. states differ as to earnings on separate property – may remain separate or become community as wages do

ii. states also differ in handling the appreciation in value of separate property

iii. OR is a separate property state, but those around are community property, so if acquired in a community property state, it is characterized by the time and location of acquisition.

b. If acquired as a gift or inheritance to the individual alone, it’s separate

c. If both parties agree, one can opt out of community ownership in certain cases (community property is just an assumption, not a requirement) – may require a writing to do so.
23. In a community property state, to get joint or in-common tenancy classification, community property may need to be specifically negated

24. Some states have community property with a right of survivorship
25. Separate property – the name on the deed controls – even after marriage, you get what you paid for.
26. can be ‘transmuted’ (voluntarily changed into community property) by certain acts, usually through deposit in a joint bank account.
27. Marital property – doesn’t exist outside the context of a divorce, and prior to a divorce, it’s separate property – equitable distribution of marriage assets even if separate property means a traditional provider male would have all the property as it’s all the result of his wages – more fairly divided householder duties and partnership idea of marriage – ‘fairness’ factors are weighed, but usually property is split in half

28. Some courts have the ability to divide separate property as well, even if truly separate even under the marital property theory.

29. Hardy v. US, p. 126 – Oral agreements as to what marital property is not community property is valid (equitable estoppel) – can sue for the property you actually own based on your payments from separate property income

30. Long v. Long, p. 129 – jointly owned real property can’t be separate property – idea of shared enterprise or partnership in marriage means that what you contribute from separate property to the marital property should be evenly divided between the couple on divorce

31. General or Limited Partnerships (business)

32. Limited Liability Companies (business)

33. Corporation (business)

34. Cook v. Cook, p. 133 – is a cohabitive ‘partnership’ between an unmarried couple – can this be enforced as shared ownership, basically being divided as separate assets for 50% of the property? – yes, is a valid K, and doesn’t hurt marriage because both contribute/give consideration – follow K to avoid P having burden to prove contribution – equity would also allow for division according to contribution if no partnership allowed
35. Preference at common law is for joint tenancies, but now is for tenancies in common.

36. Can also be an implied partnership to share property in a marriage – unclear which theory this would fit under

37. If cotenants rent to a 3rd party, rent must be split equally according to each party’s interest (evenly for joint tenants, by % ownership for tenants in common)
B. Management Issues

1. Rental:

a. Common law view is that any transfer, including rental or a lease, is a severance for joint tenancies (no longer favored)

b. Tenants in common can rent, but can only give a non-excusive right to possession – other owners can’t be excluded by the renter
2. Tenhet v. Boswell, p. 140 – where a joint tenancy is subject to a lease, that does not sever the joint tenancy – only sale can sever it – can be expressly severed (possibly even in a lease), but never accidentally – right of a lease or lien is extinguished by survivorship, so such things should be secured or moved on quickly.
3. Nahrstedt v. Lakeside Village Condo, p. 145 – in condo situation, covenants are interpreted as co-ownership shared between many that allows for amenities but also implies reasonable use restrictions
C. Economic Consequences

1. Sawada v. Endo, p. 157 – under tenancy by the entireties, a husband’s debts can’t be held by creditors as against the property since the wife has an equal right to the property (can’t be force-sold or a lien put on).
2. Dutcher v. Owens, p. 164 – liability of owner as to damages outside his unit is only the pro-rata share of common areas – is co-owned so though traditionally jointly and severally liable, under TX law now only jointly liable (by percent) – torts may be another issue.
D. Unequal Contributions and Expenditures

1. Giles v. Sheridan, p. 166 – where P put in most of the value to pay for home with 2 other joint tenants, and severed due to sale of % vested remainder to P’s nephew, P has partial 1/3 tenancy in common plus reimbursement for 2/3 cost, and D has 2/3 (one of joint tenants dead)
2. In re Fazzio, p. 175 – cotentants can’t charge each other rent, even if only one is in exclusive possession (without ouster) – even if not in possession, responsible for liability and compulsory payments, though not for additions when the cotenant would not be liable – in a partition action, can be given offset towards contribution claims.
3. Rent can be charged when one cotenant denies right to possession to another

4. 2 cotenants can give 2 simultaneous leases since both have a right to possess.

5. Separate property income in a community property jurisdiction can be community or separate – depends on traceability, when separate property is subject to the owner’s ‘income time’ which they could be using to gain wages instead, or when generating income as the result of some labor expenditure.

6. No right to contribution for improvements until partition, where improver gets a credit or deficit for value or loss due to improvement.
VI. Servitudes

A. Are various rights of the owner that can be split and given to different parties, as long as the simultaneous interests are different in nature

B. Easements

1. Creation

a. Consolidated Rail v. Lewellen, p. 315 – IS a RR deed a fee simple absolute, a fee simple determinable that ends when the RR stops using the property, or an easement that ends when the RR stops service? – deed that conveys a ‘right’ conveys only an easement, where a deed that ‘conveys and warrants’ property conveys a fee simple – here, since the deed ‘conveys and warrants’ land, a right of way, and a right of drainage, that implies an easement – depending on the location in the deed, words of purpose might have an impact
b. The consideration for the deed might determine if it is an easement or a fee simple – higher consideration for a fee simple
c. ‘reverter’ language is usually what distinguishes a determinable fee
d. Right to hunt: could be a license, lease (exclusive right to possession), or easement
e. US v. Blackman, p. 320 – can’t remodel a historic home if subject to a easement which requires the approval of the grantee (in this case, a historic district) – is a negative easement: was this valid in VA at the time? – yes, due to the public policy of preservation predating the easement, it’s not new and novel, therefore valid
f. Affirmative easement – right to come onto another’s land to perform some act
g. Negative easement – restricts landowner in what he can do (veto power of privileged party)
h. Easement appurtenant – attached to a particular piece of land
i. Easement in gross – not attached to land (right to cross land to access another parcel vs. right to cross land to go fishing)
j. Personal – servitude that is non-transferrable and does not run with the land (owned by and personal to an individual)
k. At common law, easements in gross were assumed to be personal
l. Corbett v. Ruben, p. 326 – initial grant of easement not valid because one owner for both properties – corrected by later writing – though language not perfectly clear, is appurtenant and transfers automatically with land
m. Easements may be created in a deed or other writing, but do not need to be in order to meet SoF
n. If an easement is in gross, should be made clear if it’s not personal, so both parties know if it transfers with the land.
o. Presumed by courts that easement ends when its purpose ends
p. Easement should describe parcel being conveyed, servient parcel, area of easement, type or use for easement, personal or not, and duration of the easement
q. Camp v. Milam, p. 330 – SoF applies to easements as interests in land – an unsigned easement is therefore probably a license of use or permissive use – here where consideration for building a dam is lake use, license is irrevocable – also, even though licenses are inherently personal, this case license is an easement by estoppel due to reliance on oral statements granting easement lake access
r. Bowman, p. 333 – theater ticket is a license revocable at will rather than an easement because it’s not an interest in land.
s. Peterson v. Beck, p. 334 – in interpreting a deed, look at the grantor’s intent – was an easement intended to be conveyed in addition, or is the easement intended to be kept with the grantor? – can make an easement through 1) implied grant or 2) implied reservation of an interest – assumed that use of land before grant is expected to continue if ‘reasonably necessary’ – some courts require more necessity for #2 than #1 – here constructive notice through continued use of parking lot is enough for #2
t. Schwab, p. 336 – some states require strict necessity – here, where owner of two parcels sell roadward one and can’t access his own land without right of way easement, is implied reservation of the interest due to strict necessity
u. Implied easement – is it always appurtenant?
v. Block v. Sexton, p. 337 – prescriptive easement as similar to adverse possession – gives right to use, if hostile, open, actual, continuous, and exclusive use for 15 or more years – no extension of use valid, but here 40+ years of shortcut use is valid
2. Changes/Scope
a. Brown v. Voss, p. 366 – use of an easement can’t be extended to a 2nd adjoining parcel you buy, despite a lack of increased damage to the servient parcel – express grant of easement is determined by the grant and damages to the parties are irrelevant – equitable relief still granted for P due to investment in developing parcel and lack of real damage to the D’s servient parcel
b. Dissent – majority view – misuse of the easement (including extending that use to a 2nd parcel) is a trespass, and should be enjoined, regardless of costs to P

c.  Roaring Forks Club, p. 374 – once established, an easement can’t be moved without the other party’s consent – some places have an accommodation or reasonableness doctrine to allow for a shift where the servient property would benefit and the dominant one would not be burdened

d. Abbott v. Nampa School District, p. 369 – where license given from easement holder, such license must be consistent with the use of the easement and must not unreasonably increase the burden to the servient estate – here license to school to cover ditch is therefore valid and not damaging to the Abbotts – easement is in gross but not personal, and therefore transferrable
e. Hayes, p. 371 – where easement of access to marina is valid, and qualitative use not changed, increase of number of boat slips does not violate the easement as it has no limitation on the amount of use in the easement
f. ‘reasonable use’ doctrine is valid for implied as well as express easements, but not for easements by proscription (no expansion of rights for proscriptive easements)
g. Figliuzzi v. Carcajou Shooting Club, p. 373 – type of easement can affect how much change in the servient estate is allowed – hunting easement implies condos can’t be built in place of house because less trees mean less game, but easement of access would not have forbidden such a change
3. Termination

a. If no specific duration, assumed to be infinite, like a fee simple
b. Simone v. Heidelberg, p. 388 – Easement can’t be create when there’s just one owner, though use can imply a future easement – when one party buys two parcels (merger), previous easement is likewise terminated – easement can’t be renewed unless use or 1st deed creates a new one – here no explicit easement until 2nd deed when grantor no longer had right to create easement, and tree and deck blocking the easement imply no use is possible

c. BBP Co. v. Carroll, p. 391 – where a covenant has a duration of 10 years and automatically renews, it is presumed to be infinite until changed – abandonment of covenant or termination by K process both valid

d. Easements can’t be abandoned, just as property rights can’t be abandoned except by adverse possession, but can be abandoned through a physical act like a structure through the right-of-way, proscription (adverse possession back), a deed of easement (returned), or estoppel (expression of intent to abandon and reliance)

e. El Di v. Town of Bethany Beach, p. 393 – where changed neighborhood conditions mean most people don’t have to or choose not to follow a restrictive covenant, zoning ordinances contradict covenant, enforcement is no longer beneficial because benefit avoided by individual practices, and balance of harm vs. benefit no longer supporting covenant, it will no longer be enforced

C. Covenants

1. Creation

a. Runyon v. Paley, p. 344 – easements run with the land and require no privity, but covenants running with the land do – K in nature and enforceable for damages, with touch and concern and privity requirements that vary – here there is a covenant valid as to P as heir to original grantor, but not as to other grantees
b. Equitable servitudes – promise that does not run with the land that is enforceable in equity (analogized to an easement)
c. Regency Homes Association, p. 353 – membership in homeowners’ association, while conveying other benefits, touches and concerns the land enough to make it run with the land
d. Citizens for Covenant Compliance v. Anderson, p. 361 – covenant requires a writing since it’s like a K, but an easement can be created by implication, necessity, proscription, or a writing – CC&R now allowed as valid even if not referenced in deed as long as it exists pre-sale, describes the property, and buyer has constructive notice

e. 3 W Partners, p. 363 – can be implied reciprocal servitudes in development area as long as there is 1) a development scheme 2) a majority of deeds in the area containing the restrictive covenants, and 3) notice (can be constructive) – implies your promise based on the promises of others
f. Notice might require as little as a visible character to the area – if you can find the scheme under minimal inquiry, that serves as notice enough

g. Easements can be create by proscription, but covenants cannot – can never lose the right to do something by not doing it

h. Covenant may only be enforced if it describes both the benefitted and detrimented properties
2. Changes/Scope

a. Real covenants (K):

i. enforceable at law by a suit for damages 
ii. requires a writing, an intent to run with the land, touch and concern, privity (vertical and horizontal in some places, just vertical in others) and notice

b. Equitable servitudes (property):

i. enforceable at equity

ii. sometimes considered the same as easements (Restat. 2d.)

iii. requires intent to run with the land, touch and concern, notice, and possibly a ‘nexus’ of connection in a suit, if not privity

iv. no writing requirement – can be implied rather than express
c. For possessory interests, scope is unlimited unless the estate is conditional (tenants only limited by lease restrictions and waste) – servitudes are more limited

d. If covenant has an express process for change, that is valid, but otherwise it’s assumed that covenants can only be changed with the agreement of all owners, rather than by some political process
e. Windemere Homeowners v. Mccue, p. 375 – where covenant allows for change by specific political process, does that also llow for additions to the covenant? – originally no, but here the majority says yes and that’s the way courts are moving – seen as a political vote question where that process is explicit, rather than a K question under the covenant
f. Evergreen, p. 377 – power of associations can be implied if reasonably necessary to enforce covenant (including power to amend the covenant)

g. McHuron v. Grand Teton Lodge Co., p. 378 – where aesthetic considerations are a part of the covenant, court presumes committee acts are valid and reviews only for reasonableness, not evaluation of relative worth of covenant or aesthetic decisions – implications for owner understanding of rights and duties? – how arbitrary can committee be?
h. Hall v. Butte Home Health, p. 381 – where statute for discrimination might void a covenant on multi-family housing in an area, does the law or the covenant win? – where there is a limited effect to the law, a legitimate public purpose is served,a nd the law is reasonable to fit that purpose, the state law will be held valid – only a substantial and concrete harm to K rights due tot eh breach of the covenant would overcome this (burden on D)
i. Burden on gov. to prove statutes are necessary for public good to defeat K rights, but once proven, court will uphold them

j. Despite Con. rights, you may K to give them up in a covenant
3. Termination

a. If no specific duration, assumed to be infinite, like a fee simple
b. Simone v. Heidelberg, p. 388 – Easement can’t be create when there’s just one owner, though use can imply a future easement – when one party buys two parcels (merger), previous easement is likewise terminated – easement can’t be renewed unless use or 1st deed creates a new one – here no explicit easement until 2nd deed when grantor no longer had right to create easement, and tree and deck blocking the easement imply no use is possible
c. BBP Co. v. Carroll, p. 391 – where a covenant has a duration of 10 years and automatically renews, it is presumed to be infinite until changed – abandonment of covenant or termination by K process both valid
d. Covenants can be defended against by unclean hands (one bringing suit also in breach), but only makes it unenforceable, not an abandonment, or by substantial and general noncompliance for restrictive covenants
e. El Di v. Town of Bethany Beach, p. 393 – where changed neighborhood conditions mean most people don’t have to or choose not to follow a restrictive covenant, zoning ordinances contradict covenant, enforcement is no longer beneficial because benefit avoided by individual practices, and balance of harm vs. benefit no longer supporting covenant, it will no longer be enforced
f. Elliott, p. 395 – ‘changed conditions’ theory implies termination only valid when changes are within the area of the covenant

g. If there is a valid means to change the covenant, court may imply other types of alteration than termination
D. Related Interests in Land

1. Rights Above and Below the Surface of the Land
a. Brown v. US, p. 398 – common law says land ownership is everything above or below the land, but this refuted by cases involving land overflights which imply that public airways are not capable of private ownership – however, when flights are a ‘substantial interference’ with the private enjoyment of the land, that may constitute a taking allowing for compensation
b. Even a wire over your property can be a taking, as you own upward to an indefinite extent less than 30,000 feet

c. Distance below the ground that you own is to reasonably practical use, which deepens as drilling technology advances

d. Ownership beneath the surface can be fragmented according to depth or resources (profit a prendre)
e. Noone v. Price, p. 402 – duty of neighbors is strict liability for land in its natural state and duty to support the natural state of land of neighbors, but not including additional weights such as buildings or other modifications
f. Obligations when excavating
i. prevent land in its natural state from shifting (lateral support), which implicates strict liability if your lateral support fails

ii. for existing buildings, must additionally support buildings that the land in its natural state could support (support as many buildings as the land in its natural state could support, otherwise strict liability)

iii. if existing buildings would not be supported by the land in its natural state, the only duty is not to act negligently (which may still include building support)

iv. can’t avoid liability by transfer – if you’re the actor, you’re liable

v. new owners have a continuing duty to provide support

g. Subajacent support – same as lateral support – obligation is absolute

h. May be interpreted based on higher land’s ability to support artificial structures in its natural state
2. Water
a. English rule – absolute right use any and all water on your land
b. American rule – right to reasonable use, which is basically any beneficial use
c. Under both rules, there’s no liability for water withdrawal causing adjacent subcission

d. Correlative rights – ‘fair share’ theory of water rights where coequal rights mean beneficial use must be balanced with giving no injury to other users
e. Restat. rule – correlative rights rule where reasonable care must be taken in withdrawing the water

f. Water flowing across the land:

i. common law says there’s no property right to the water, but there’s a right to use as long as it does not affect the flow of the water

ii. natural flow theory – everyone has a right to the flow that can’t be interfered with, even other owners

iii. reasonable use doctrine – full use is allowed as long as it doesn’t unreasonably interfere with other’s use

iv. appropriation – superior rights for oldest users, up to the highest appropriations thus far
g. Surface water
i. Civil law rule – surface water must be accepted by the lower owner if flowing ‘naturally’

ii. Common enemy rule – lower property owner may divert the water from ever entering (his) property
iii. Natural watercourse rule – discharge into a watercourse by an upper owner is allowed, even if at other than natural locations or causing floods downstream
h. Water as a boundary

i. general rule is that ownership based on a boundary where the boundary has thickness, such as a stream or a street, implies that ownership extends to the middle of the boundary

ii. Implies pie-piece interest for a lake

iii. Exceptions for: 1) navigable waters, which are owned tot eh low-water mark 2) civil law rule for lakes where the reasonable use of the entire lake surface by any owner is allowed, and 3) statutory modification, which is present in many places
i. Koch v. Aupperle, p. 407 – where at common law there were rights for owners allowing any use that does not conflict other’s use, later appropriations system does not abolish such rights, even if not used previously – here no showing of such common law rights, so not right to prevent use of others under the appropriations system
j. Spear T Ranch v. Knaub, p. 412 – surface water is determined by appropriations and ground water by reasonable use – instead of considering reasonable use as when used for a benefit to the owner’s land or by a theory of correlative rights of groundwater share based on each owner’s needs, reasonable use is any use that does not harm other owners (Restat. view)
k. Locklin v. City of Lafayette, p. 417 – reasonable use theory imposed – as opposed to the natural watercourse rule, you can only discharge into a waterway if you 1) act reasonably in doing so and 2) the lower owner failed to take reasonable steps to prevent injury from a possible overflow
l. National Audubon Society v. Superior Court, p. 420 – where owner has riparian rights and appropriations rights to use the water offsite for domestic LA consumption, anyone challenging the use must show another domestic use harm since domestic use is the highest use of water – here value to the public trust may be enough, so board must reconsider whether rights of use should be granted
m. Public trust doctrine – higher state interests in public use of land trump private ownership
3. Nuisance and Related Issues

a. Originally the same as trespass – non-physical interference with the land with strict liability due to absolute property rights in enjoyment of your land
b. Carpenter v. Double R Cattle Co., p. 425 (appeals) – interference is not a nuisance if the utility of the offender’s conduct outweighs the harm (1st Restat.) – must show actual property damage and hard to get because commercial enterprise means benefit normally outweighs harm – favors development – instead court uses 2nd Restat., which implies a social utility cost, so if harm is substantial and damages would not close the business, can get compensatory rather than injunctive relief – still a nuisance even if beneficial
c. Carpenter v. Double R Cattle Co., p. 429 – 1st Restat. is the law, so no damages – since state is sparsely populated, development is desired – most other states follow the 2nd Restat.
d. One historical exception to nuisance – ‘coming to the nuisance’

e. Permanent nuisance – land eternally suffers the effects – remedy for past, present, and future harms

f. Continuing nuisance – ends at some point when interfering conduct stops – damages for past harm only (3 year SoL)

g. Toxic contamination is remediable and therefore continuing, allowing only past damages – not damages for stigma associated with the property

VII. Land Use Regulations
A. Village of Euclid v. Ambler Realty, p. 439 – where relief is sought for zoning ordinances which may limit the value of a property but do not restrict the current use of the present owner, such ordinances will be examined broadly to determine if it is a valid exercise of authority, which it is in this case (land would typically be used for what it’s zoned for)
B. Town of Jonesville v. Powell Valley Village LP, p. 452 – where city does not have some of the characteristics of a comprehensive plan, and has no document claiming to be such in name, zoning requirements can be challenged on that basis – without a plan, zoning may be arbitrary and easily manipulated towards bad ends.
C. Town of Orangetown v. Magee, p. 458 – NIMBY (Not in my backyard) reasoning is an attempt to get certain types of building disallowed in certain neighborhoods – usually not valid because of zoning or other permits already issued – vested right to use (injunctive relief) once permit relied on, as is here the case due to actual construction begun – damages also allowed here due to town’s arbitrary rejection of the permit
D. Don’t get a right to a specific use by buying land – if there had been some sort of permitting or zoning process indicating further reliance on a specific use, that is enough – multiple steps of discretionary approval without an actual permit might also be enough, or a good faith reliance on existing standards
E. Can be exceptions to such vested rights of use for 1) emergency laws 2) interim laws or 3) moratoria

F. Fritz v. City of Kingman, p. 466 – rezoning ordinance is legislative and therefore valid as a referendum, rather than an administrative act because it was simply an implementation of existing policy
G. Zoning review can be allowed for the application of individual cases (interpretation and application of the laws) as well as Con. validity, but are presumptively legal if legislative

H. Kelo v. City Of New London, CT, p. 472 – eminent domain limited to projects that serve a strong public need – econ. benefits are a valid and sufficient public purpose to condemn private property and give it over to a private developer
I. In reaction to this case, 12 states tightened eminent domain proceedings to restrict what takings are allowed for economic development

J. Another 12 or so have completely eliminated eminent domain for economic reasons along
