Property Outline
I. Nature of Property

A. Introduction

1. Property rights often based on English Common Law protected in order to ensure of fair allocation of resources
2. Bundle of Sticks


a. i.e. right to exclude, sell etc.

3. Tragedy of the Commons

a. in publicly owned land, profitable individual overuse can be detrimental to the commons and thus the whole of society ex) sheep grazing

b. Private property is one solution other is total govt. control

B. Rule of Capture


1. Wild Animals



a) Achieving Ownership through Possession
i.) Rule of Capture- possession is not determined by pursuit, one must have actual possession either mortally wounding the animal or depriving it of its natural liberty

ii) Mortally Wounded- if an animal is mortally wounded or trapped, there is possession, the key is if the capture is “virtually certain”
b) Constructive Possession 

i) when the law presumes there is possession when in reality there is none
ii) Custom can dictate possession i.e. branding (fox branding)
iii) Law of Finders- finder is entitled to possession except as against true owner


a) applies to anything not ferrae naturae

iv. ratione soli- landowner has constructive possession of wild animal while it is on his land

v. No Malicious Interference with someone’s possession (duck pond)



2. Oil and Gas



a) you have constructive possession until you extract when under your land

b) correlative rights- if you extract resources partially under someone else’s land, you must share profit proportionally
C. Sovereignty


1.   First of Discovery

2. U.S. govt. has sovereign control of land & ultimate title, 


3. Indians had no property rights versus or compared to Europeans

D. Physical Extent of Rights in Land


1. Old Rule- you own from the core of the earth to the sky to space


2. New Rule- you own what you can reasonably use below & above


a) right to enjoyment can’t be detrimental to neighbors

3. Inverse Condemnation- government action has in effect taken or damaged your property when they don’t take actual possession (i.e. planes flying overhead & noise), you are entitled to damages

a) government can’t take your land without due process, government has the right to take possession but you must be compensated

3. Anything that damages your enjoyment to land, damages the land and you are entitled to have an injunction against it, land benefits should be protected such as rainfall (i.e. cloud seeding)

E. Right to Exclude

1. this right not unlimited, there are competing interests such as “absolute rights” i.e. free speech, civil rights

a) it will lose out in certain circumstances to other essential rights (migrant trespass case)

2. If land truly private, then 1st & 14th Amendment are overridden by right to exclude

a) this depends on nature of property if it has become a public area, right to excluded trumped by 1st & 14th Amendments

b) in order to override right to exclude, speech has to be directly related to the property, no other way to get the message across, land truly private (Lloyd center)

II. Possession & Adverse Possession

A. Ejectment- right is on strength of the person’s own title, not the defect in another’s
1. in order to bring it you must have prior possession or title to land over say, a squatter who occupies your land
B. Adverse Possession

1. related to seisin, even if you are actual owner after a certain amount of time you lose you land if someone else possesses it

2. Seisin Today- O lives there, O doesn’t but neither does anyone else, adverse possessor

3. Two Elements to Adverse Possession


a) a statute of limitations


b) use of common law



i) actual possession, open & notorious, exclusive, continuous, hostile

4. You can transfer adversely possessed land if that intent was clear and the grantor had possessed for statutory period and satisfied all common law requirements
5. Continuity of Possession can be constituted by part time occupancy with improvements and “tacking” satisfied the statute of limitations, there was privity and the use was consistent with the property (summer occupancy) i.e. beach front property

6. Color of Title- appearance to having real title by some evidence but there really no title or is some defect in it

a) if someone under color of title, transfers land, that person didn’t need to occupy the entire thing to have actual possession, the transfer of contiguous land is all the land described under color of title. You get what is described on the title 
b) If the claimant goes into actual possession of some portion of the property under color of title, he is deemed to be in possession of the entire described in the title
7. Statute of limitations does not stop running because O transfers title 

8. Severed Rights i.e. mineral rights to land sold off before adverse possessor the color of title does not give land possessor right to those minerals by adverse possession if she didn’t give notice that she was adversely possessing them i.e. by mining them minerals 
9. Adverse Possession of Cotenant requires heightened notice-you must clearly oust the other cotenants by openly denying them access to their rights of cotenants i.e. profit shares

10. No Adverse Possession against government unless the government allows it and when it does, the statute is usually for a longer period of time

III. Estates in Land


- more than 1 person can have interest in same land at same time


- Estates in land



-who gets what at what time



- rental, renter-present possessory right, landlord-future interest


A. Historical Development 
1. ???????????
2. Fee simple property with no heirs reverts back to state as state is true owner of all land as established in 1066 A.D. Battle of Hastings
B. Freehold Estates


1. Freehold Estate- owner is said to hold seisin (possession & title) 
2. fee simple absolute-absolute title to land, free of any other claims against the title, which one can sell or pass to another by will or inheritance. O( A
3. traditional to use “A and his heirs”. In the past, if it was not used, it would prevent a fee simple from being transferred, not necessary now 
3a. Freehold Estate- usually a life estate or any estate without a stated end

4. Fee Tail- device to prevent land from leaving family, passed from eldest to eldest son
a) O’s wanted to tie up land, so they could control even after death so they set this up to eliminate A’s ability to transfer the land out of family O( A and the heirs of his body
b) this changes in 1422 by 2 changes


i) A could sell the land but must replace with land of equal value

ii) common recovery-B could draft lawsuit against A, A says he didn’t have title, got it from X so X would be straw man to eliminate the tail
c) 1822 this changes again


i) tenant in tail A could sell to B who would have fee simple absolute
c) U.S. has never had fee tail you couldn’t dispose of, if there is a state that allows, it, it can only last for one generation

d) fee tailed can be severed by transferring it out, then having that person convey it back thus destroying the fee tail and becoming fee simple
5. Life Estate


a) not determined by a fixed time but measured by the life of a person O( A for life


b) O has a reversion it goes back to him when A dies


c) you can’t transfer out more than you own, mortgage, lease for a definite period of time

d) life tenant has a duty to remaindermen to maintain property


C. Defeasible Estates

1) Definition- an estate that ends before it otherwise would naturally end because the condition listed occurs

2) Fee Simple Determinable- fee simple that automatically reverts back to grantor or 3rd party upon occurrence of a specified event  O( A so long as not a tavern

a) O’s future interest is possibility of reverter

b) buzz words: so long as, until, during, while

3) Fee Simple with Condition Subsequent- if blackacre ever a tavern then O MAY reenter and terminate the estate


a) O has power of termination


b) buzz words: on the condition that, but however, but if, provided

c) O must take affirmative action to get his land back

4) Major difference is that FSD reverts automatically while CS O must take action

5) if the grantor’s intent is unclear, the court prefers condition subsequent so land doesn’t get taken automatically

6) A life estate is created when it is clear that’s what grantor intended, otherwise, fee simple. Court will look at intent and consider public policy
7) Courts will sometimes go to extraordinary lengths to achieve a desirable effect and avoid fee simple determinable looking at the “intent” over words that indicate a FSD that would trigger automatic forfeiture (filling marshes)

8)  Mere expression of land to be used for a particular use is not sufficient to turn a fee simple into a fee simple determinable. Grantor must specify that he is keeping a possibility of reverter
9) Power of reentry must be exercised within a reasonable amount of time after the initial breach of the condition subsequent
10) Statute of Limitations applies to right of reentry after breach of condition subsequent
11) govt. condemnation to destroy a fee simple determinable must fairly compensate the interest holder

12) Reversion

a) interest O keeps when transferring out land that is shorter than his estate


b) O can transfer out more than1 interest so long as aggregate doesn’t exceed his estate


c) FSD- O has  possibility of reverter


d) FSCD- O keeps power of reentry/termination


e) reversions are vested



i) there are no conditions pres



ii) there must be identifiable takers ready immediately

f) Pour Autre Vie



i) O( a for life, a(b for the life of a



ii) a does not keep reversion here


g) possibility of reverter is devisable, transferable & inheritable


h) even if you can’t sell reversion you can inherit it

i) power of termination & reversion are different in terms of statute of limitations and waiver, by not taking legal action you can waive your right to it
j. power of termination cannot be sold. Attempt to do so could void it


D. Future Interests

1. Remainder- a future interest created in someone other than the transferor  which according to the terms of its creation will become a present estate (if ever) immediately upon and no sooner than the expiration of all prior estates created simultaneously with it
2. Vested and Contingent Remainders


a) a remainder never follows a fee simple


b) O( A for life( B & his heirs



i) A-life estate, B has remainder which vests upon A’s death, O keeps nothing


c) O( a & his heirs so long as…, otherwise to c & his heirs

i) c does not have a remainder because there is no guarantee that the “so long as” will happen

d) vested remainder, has no conditions, can merge. 3 types

i) indefeasible- not subject to divestiture



A) O( A for life( B & his heirs 



B) B’s remainder will vest


ii) subject to partial divestiture

A) remainder is vested in a class of persons but shares are not fixed i.e. more kids are born into class

B) O( A for life, then to A’s children


iii) subject to total divestiture



A) O( A for life, then to B doesn’t survive A, to C



i) b has a vested remainder subject to total divestment
e) contingent remainder – subject to a condition precedent or given to a person that is not born yet or uncertain


i) O( a for life, then if b has passed class by a’s death, to b



A) B has a condition precedent, it is a CR 



B) O has kept a reversion if a dies before b passes class


ii) O always keeps reversion until contingent remainder vests

f) alternative contingent remainder


i) all future possibilities are covered so O loses interest


ii) O( A for life, ( B if passes class before A dies, if not ( C

g) 

h) Doctrine of Destructibility of Contingent Remainders


i) mostly abolished today, CR’s are not destructible

ii) O( A for life, then if B 21 by A’s death to B



A) if A died before B 21, B gets nothing

i) once a life estate and CR in heirs conveyed the reversionary interest in O is not sufficient when merged with the life estate to destroy the contingent remainder. Today there is no destroying contingent remainders


3. The Rule in Shelley’s Case

a) if 1 instrument creates a freehold in A and purports to create a remainder in A’s heirs, then the remainder becomes a remainder in fee simple in A

b) O( A for life, then to A’s heirs


i) A gets L.E. + remainder = FSA

c) this is a separate doctrine from merger


d) O( A for life, then B for life, then A’s heirs



i) A has life estate + remainder but they don’t merge until B’s death


e) when “heirs of his body”

4. Doctrine of Worthier Title

a) when O attempts to create a life estate with a remainder to his own heirs, the remainder is void & O keeps a reversion

b) heirs are determined at the death of O, so the conveyance in this case having violated Doctrine of Worthier Title by giving LE to A then if no heirs back to O is void, O got the reversion, thus A received his 1/3 portion at as O’s heir and could devise it to whom he chose
c) must be in deed, not will- must be done intervivos
5. Executory Interests


a) Seisin-having both possession and title of real property

b) Rise of the Use
i) 1500-1536, Chancery Court (equity) grows during this time, because a transferee (feoffee) had seisin and could be dishonest thus depriving the person in benefit (cestui que use) without remedy, equity could enforce on feoffee


ii) Equity devised a system of wills

iii) could put use in one person to hold in benefit for another (trustee), O( T “to the use of” O & his heirs



A) T would have seisin, O had equitable estate

iv) allowed parties to avoid seisin ceremony by devising the “bargain & sale deed”, O( for bargain & sale to A, without valuable consideration A was just a place holder for O’s use. For valuable consideration, O holds for A.
v) in common law, there could be no gaps in seisin, a present estate always had to carry an estate forward, no future estate in common law i.e. O(A in 5 years
vi) in equity court you could convey to trustee  

A)Springing Use : O( T & his heirs, to the use of A for life, then if B is 21, the use of B & his heirs

1) A alive- T FSA, A equitable LE, B equitable CR, O has equitable reversion until final use is executed

2) A dead, B not 21 yet- T FSA, A nothing, B springing use, O equitable fee simple

B) O( T & heirs to use of A when A marries B


1) T-legal title in FSA, O-equitable fee simple, A springing use

C) O( A & heirs but if blackacre used as tavern, then to B can’t be done under common law, during rise you would add T

D) O(T & his heirs for the use of A & his heirs but if used as a tavern then to B & heirs


1)  T legal fee, A equitable fee subject to subject to shifting use, B –shifting use



c) Statute of Uses, 1536 & later





i) makes equitable estates back into legal estates




ii) statute executes use

iii) O( A & his heirs for the use of B & his heirs. B gets legal estate in fees simple absolute

iv) O( A & his heirs to hold for the use of B for life, remainder for the use of C & his heirs. = A gets nothing, B legal life estate, C vested remainder in FSA




d) Modern significance of Statute



e) Modern Trust





i) 




f) Use on a Use

i) O( A & his heirs for the use of B & his heirs for the use of C & his heirs = A takes nothing, B legal fee, C has beneficial 

g) New Methods of Conveyancing


i) bargain & sale 


ii) covenant to stand seised

h) Creation of New Estates in Land

i) you could create an estate to begin in the future  O( X & his heirs for the use of A & his heirs beginning on …   seisin passed to X immediately & equity would enforce the transfer to A on the specified date

ii) in common law, remainder (future interest) could never follow a fee simple, now shifting use, you could O( A & his heirs, but if A shall marry a tradesman’s daughter, then to B & his heirs
iii) shifting use- condition that happens that destroys legal estate vested in grantee & shifts estate to another party

iv) springing use- estate springs from grantor when the condition happens that destroys grantor’s original estate ; O ( X & his heirs for the use of A & his heirs when A shall attain 21.  O- fee simple subject to executory limitation and would give A a springing use

v)an estate can end prior to its normal ending

vi) a 3rd party with no interest can be given the power to appoint where the estate goes
vii) Rule of Purefoy v. Rogers- No limitation capable of taking effect as a contingent remainder shall, if created inter vivos, be held to be a springing use under the statute of uses, or an executory devise under the statute of wills


A) if there could have been a gap in seisin in common law, there could have been no contingent remainder so you can have a springing use. If a contingent remainder could have existed, there can be no springing use, so interests goes back to O . O( T & heirs for the use of A for life, then if B is 21 to use of B & heirs . A is dead, B is 17. In this example, everything goes back to O
(if it could have been a contingent remainder, it can’t be a springing use)

i) grantor’s conveyance of retained interest doesn’t destroy an executory interest

j) when there is a fee simple subject to executory interest cannot be destroyed, 

k) Rule Against Perpetuities- No interest is good unless it must vest, if at all, no later than 21 years after some life in being at the creation of the interest
A) this rule develops to counter families tying up land for centuries under springing or shifting uses (executory) which otherwise couldn’t be destroyed

B) some courts limit the time to 90 years, others take the wait and see approach
C) O( A for life, the to 1st child of A to pass class. Void because it could happened 1 life + 21 years after grant

D) there must be some life by which to measure this, if there is 1 situation in which this wouldn’t vest in time, the conveyance is void

l)RAP  usually used to void executory interest placed on property when it is unclear if the interest will execute within the time limit library case
m) Possibility of Reverter & Power of Reentry are not subject to R.A.P.
o) Commercial transactions less likely to be subject to R.A.P. but there is usually a 99 year limit on lease

IV. Concurrent Interests in Real Property

A. Introduction

1. Two or more people have equal rights at same time to same property, none of the cotenants can be said to own an identifiable segment of the realty



2. Can be ended by partition

2a. 4 possibilities of what could be happening on the ground- both living on premises, they are renting it out & sharing profits, one of cotenants live there & must account for reasonable share if other cotenants object, or lastly, a suit for partition unless parties agreed not to 



3. Tenants in Common




a) own fractional interest which may be unequal

b) each tenant has equal right to the whole & can’t interfere with other co-tenants use of the land

c) cotenant can sell his portion to other cotenant or to 3rd party, or devise his portion to anyone upon death

d) right to partition is absolute unless prior agreement not to

4. Joint Tenancy 

a) cotenants are one legal entity they have undivided share, there is a right to survivorship so joint tenant can’t devise upon death to 3rd party upon death
b) if joint tenant conveys out, the transferee becomes a tenant in common with the remaining parties 

c) can be partitioned, conveyed or severed during the life of the joint tenant

d) Fourfold Unity of a Joint Tenancy


i) same time


ii) same title 


iii) same possession


iv) same interest

e) modern-grantor can include himself in a joint tenancy without a straw man
f) “not as tenants in common but as joint tenants”



5. Tenancy in Common created unless express language for joint tenancy


6. Tenancy by the Entirety




a) only possible in marriage

b) can’t be partitioned or severed while married, only way to end this is by divorce which severs the survivorship

c) prevailing view is both have equal rights which was not the case historically

7. Suit for Partition

a) usually allowed by any cotenant unless previously agreed not to do it, property can be divided up in kind or sold, it can bring up an accounting

B. General Aspects of Concurrent Ownership

1. Tenants in Common have a fiduciary relationship to each other so there high standard to surpass before cotenants can eject each other, as long as debts incurred by whole are paid in a timely manner, each to his share, they can’t be booted

C. Creation & Attributes of Concurrent Estates

1. When a joint tenancy transfer out his portion of the joint tenancy, the right of survivorship is only destroyed with respect to the portion transferred. Even if 1 of 3 JT’s transfers share to another JT, the right to survivorship survives as to 2/3 and the 1/3 is a tenancy in common

2. Shares must be equal only in respect to the shares within the joint tenancy

3. Intent to create a joint tenancy must be expressly declared or it’s a tenancy in common, there is a high standard of proof required to reform a deed into a JT
4.  Some states construe to A & B as JT’s and to A & B to the survivors as not a JT but instead as a concurrent LE’s with contingent remainder to the survivor which is not Defeasible by the actions of one party acting alone
5. In states where joint tenancy is abolished, words like “full rights of survivorship” may create a concurrent life estate with contingent remainder to the survivor

6. In states where a mortgage company holds a lien, not legal title, a mortgage doesn’t sever a joint tenancy. A joint tenancy remains after a transfer so long as none of the four unities are destroyed. If the party with the mortgage is the survivor in a joint tenancy, the mortgage would attach to a whole.
7. Even if technically none of the 4 unities in a joint tenancy are destroyed, it is possible that the JT is severed if it is clear that severance was the intention of the parties i.e. JT’s divorce
8. Acts so inconsistent with a joint tenancy may serve to sever the joint tenancy and turn it into a tenancy in common i.e. one JT murders the other. 

9. In a tenancy by the entireties in majority of states, the tenancy both husband & wife have equal rights to the property during the marriage, neither one can unilaterally convey their interest. Not subject to the claims of creditors of one of the spouses during the lives of the tenants. 
10. Tenancy by the Entireties both tenants have a life estate and a contingent remainder to the survivor


D. Condominiums & Time Share Arrangements

1.Condos owners are tenants in common as to the common areas but fee simple as to their own unit portions
2. Time Share is division of ownership into a number a fixed time periods during which each user has the exclusive right of occupation & use

3. Specific performance (forcing prospective tenant who signed K)  might not be available to the seller of a condo unit unless the seller can’t resell at a reasonable price. Condos probably aren’t unique enough from each other to warrant this type of protection for sellers. Specific performance would more likely be available to a buyer of a home.
V. Landlord / Tenant

A. Nature of Leasehold Estates

1. Lease a written agreement in which the owner of property (either real estate or some object like an automobile) allows use of the property for a specified period of time (term) for specific periodic payments (rent), and other terms and conditions.
2. Lease is a transfer of possession in land which is different from license which is permission to use

3.Common Law- renter responsible for problems on rental property, still mostly applicable in commercial leases though not in residential
4. Lease law is combo of contract & property law. Landlord & Tenant have both privity of estate & privity of Contract
5. Lease a written agreement in which the owner of property (either real estate or some object like an automobile) allows use of the property for a specified period of time (term) for specific periodic payments (rent), and other terms and conditions.

Constructive Eviction- landlord must provide certain basic things i.e. water and not interfere with the tenant’s enjoyment and if they fail to do this tenant need not pay rent & can vacate lease
6. Warranty of Habitability is an example of an Implied covenant which landlord must maintain on pain of renter not paying rent & renter is relieved of obligations
7. A lease of property in violation of housing codes is not a valid contract & is not enforceable

8. Covenant to pay rent by lessee is dependent on lessor’s compliance with the covenants that provide the lessee with the covenants bargained for. Withholding of rent the breach of the covenant has to be material to the purpose of the lease or was a significant inducement to enter into the lease.

9. in a lease, tenant has an estate for years & landlord has a reversion

10. Full Condemnation then lease ends


B. Access to Rentals


1. Housing discrimination regulated by the most stringent rules of jurisdiction i.e. state, city



2. Fair Housing Act prevents discrimination including age, handicap, race, family status


3. Housing ads cannot demonstrate any discriminatory preference
4. Exceptions apply when there is a small number of units being rented but still can’t be advertised


C. Tenant’s Right to Possession

1.  English Rule- Lessor has the responsibility to deliver actual possession and the right to possession at the beginning of the term
2. American Rule- Lessee has the responsibility to remove a hold over

3.  Covenant of Quiet Enjoyment- landlord can’t interfere with the tenant’s enjoyment of the land, this is implied in the lease. Landlord has responsibility to lessee

D. Provisions Governing Rent, Duration, & Use


1. Basic Types Of Leases
a) Tenancy for Years- has a specified time, no notice required when the time has ended to evict 

b) Periodic Tenancy- continues by specified period until termination notice is given by either side

c) Tenancy by Will- there is no specific duration that lasts as long as both parties desire i.e. boarding house

d) Tenancy at Sufferance- “hold over” after lease has expired but before landlord has asked tenant to vacate. Same lease terms as before expiration, different from Tenancy at Will only because it is created by agreement

2. Holdover Tenant

a)New York Rule- landlord gets to decide if another rental period occurs or if holdover gets charged by the day
i) it is relevant if the hold over is voluntary, most modern cases give the tenant relief if the circumstances were beyond the tenant’s control
3. The is usually a “use” clause in commercial leases that limit types of uses

a) use clauses on hazardous material


b) compatibility clauses of tenants i.e. porn store next to kid’s toy store

4. Covenants must be expressly declared in a lease i.e. express & implied covenant of continuous operation, language used must indicate what parties intended court can’t rewrite agreement

5. Doctrine of Fixtures

a) rule about tangible things that start as personal property and get attached to real property
b) English rule- how firmly is the thing attached

c) American rule- what was the intention of the person who affixed it, and what was the intention of the parties

d) Owner of property attaching something probably intended it to be part of property, opposite for renter of property. Exception is trade fixtures

6. Generally business fixtures are removable when it will not materially harm the property (lessee gets to take it if he built it)


E. Lease Termination



1. Can’t terminate a lease for trivial breach. Forfeiture must be substantial, material or serious.


F. Tenant Abandonment/ Damages

1. Mitigation of Damages- as long as lessor tries to find replacement tenant, even if lessor fails, the lessee is responsible for rent to the end of lease term. Lessor is required to mitigate damages
2. when a tenant defaults, he loses his right to possession but retains his contractual obligations as designated in lease

G. Transfers


1. in absence of a prohibition in the lease, a tenant may freely alienate the lease

2. Assignment- when tenant fully transfers lease to assignee, for the remainder of the term, assignee steps into the shoes of the assignor
3. Sublease- landlord & tenant retain privity of estate but so does subtenant, for time less than the entirety of the lease, transferee is a tenant of transferor not the landlord
4. distinction between assignment & sub lease- assignment has landlord & assignee with at least the privity of estate
5. whether it is a assignment or a lease depends on the intent of the parties

6. in common law transfer by tenant, tenant retains a reversion, still adhered to in many states

7. once a landlord gives his initial assent to a transfer, his subsequent permission is not needed to transfer the lease again unless he expressly reserved the right to approve of every subsequent assignment. This does not apply to “multiple covenants” i.e. & his heirs
8. Unless otherwise designated in the lease, a landlord need not act reasonably in withholding consent to an assignment. Today, lease usually specifies that landlord must act reasonably and defines what reasonable is i.e. new tenant has to agree to all terms of the original lease, type of business, credit worthiness

VI. Easements, Profits & Licenses

1. Easement- a grant of interest in land that entitles a person to use land possessed by another, its not subject to the will of the owner once given

2. Affirmative Easement- land where easement is on is servient estate, for the benefit of the possessor of the dominant estate, this is most common easement. Owner of affirmative easement has the right to go onto the land of another
3. Negative Easement- right to prevent someone from doing something on their own land, owner of servient estate can be prevented from doing something on his estate i.e. easement for light

4. Appurtenant Easement- benefits the owner in connection with his neighboring land, it goes with the estate even if not described in the deed

5. Easement in gross- personal right to the owner of the easement, doesn’t move with the land i.e. utility line that belongs to the utility company
6. License is different from an Easement because a license is revocable

A. Express Creation 

1. created by either grant or by reservation, usually in writing and has terms as to the use of the easement, they are created by & recorded in deeds. recording the deed gives constructive notice
2. where ambiguous language used to create an easement, an easement appurtenance is created. If language used is specific even if it is not “words of art” and the grant is consistent with the understanding & usage of the lot then easement appurtenance is created

3. An easement can be reserved during a conveyance for a 3rd party, this is a fair rule when the purchaser pays less than market value due to an easement, if the easement is invalidated, purchaser gets more than he bargained for and grantor’s intention thwarted  Church Parking Lot
4. in distinguishing a grant of fee simple vs. easement, use of language traditionally used to create an easement “right of way” does not itself establish an easement when the term is used as a description
5. specific performance is not a valid remedy for premature revocation of a license because that would give the licensee more than he bargained for
6. XXXXXXX Baseball Publishing
7. A license given may become irrevocable when the licensee has invested substantial money and the license was given for continual use and can be used for as long as the nature of the activity continues. It becomes an easement under these conditions Water Irrigation Case

8. A ticket for entry is merely a license and is thus revocable as all licenses are. It conveys no interest in property but is rather a contract.
9. A license can be irrevocable if the license if entry to the property was incidental to the either the property itself or the goods on the property i.e. parking car in private paying garage


B. Creation by Implication



1. Easement by implication is created by operation of law, not by written document



2. Implied easements are made by 

a) Strict Necessity- easement that must be necessary for the enjoyment of the dominant estate

b) Quasi Easement- (reasonable standard) but for the fact that O owned the entire lot, there would have been an easement, when O conveys a parcel it is assumed that if O used the land prior to the division that after the conveyance this use constitutes an easement after the division

3. Easement by Strict Necessity is assumed to exist automatically and isn’t abandoned due to non-use. Unless it is expressly shown that the parties intended not to convey an easement, this is the only possible way to not have it. Terminates when the necessity ceases. i.e. landlocked parcel

a. public policy that requires access from land & it is assumed that access is essential, it is assumed that the parties intended to create an easement but overlooked putting it into the deed

4. To establish a quasi easement there are 3 requirements:


a) prior common ownership of both common parcels

b) prior to severance O used one parcel to benefit the other and that this use is apparent, continuous, and permanent
c)easement is necessary to enjoyment of parcel conveyed or retained

5. Quasi-Easement – the more obvious preexisting use was, the less need there is to establish necessity to obtain the easement

C. Creation by Prescription


1. Easement parallel to Adverse Possession except most states do not demand exclusive use

2. if use of someone else’s land in an open, notorious, hostile, continuous


3. exclusivity is not usually a factor because an easement is based on use, not possession

4. establishment of a prescriptive easement must be continuous and sufficient to give notice to the owner, and without owner’s permission & must last for the statute of limitations alley for boat
5. use only needs to be reasonable for the user’s needs
6. Theory: fiction lost grant, English law that was used to develops easements by prescription, if a person had been using another’s land it was assumed that the user was doing so under a grant from some former owner, owner has acquiesced over use(mostly rejected)

7.  Theory: adverse possession theory 

8. only difference arises when you want to stop the statute from running, by giving notice in “lost grant” jurisdictions you are no longer acquiescing, but in adverse districts you are merely confirming that the use is adverse so it doesn’t stop the statute

9. Public at large can acquire a public use in private land if the public use meets the requirements of easement by prescription, and the private has taken no steps to exclude them
10. English Doctrine of Custom can be used to establish public use when they want to make available a common area and not just one lot i.e. beach


a)must be ancient, no interruption, visible, peaceable, consistent with other custom

11. if you allow public to use your land, there is no assumption they are acquiring an easement

D. Scope & Transferability

1. with prescriptive easement, there are limits once it is established for a certain use on how much that use can be changed. i.e. increased burden beyond original use is unacceptable. You can’t add burden or different uses beyond some minimal change
2. when a deed grants a specific easement, the rule of reason prevents altering that easement by imposing additional burdens by one party acting unilaterally i.e. moving location of easement or restricting it
3. easements can be limited upon granting to prevent use from changing at all in addition to limits on time period used, hours of operation etc.


E. Termination of Easements
1.  Abandonment is a question of intent, stopping use of an easement & circumstances show an intent to abandon your right to the easement then you have released it

2. mere non-use of an easement is not an abandonment

4. Other ways to end easements besides express abandonment include: merger, adverse possession, overburden if the easement expressly forbids it, necessity ends, violation of terms of easement

VII. Covenants & Servitudes


A. Traditional Elements of Covenants & Servitudes



1. often a restriction of what you can do on your own land

2. Real Covenant- runs with the land at law so that each owner subsequently is entitled to enforce or is burdened by the covenant


3. Burdened Estate requirements for a covenant to run with the land:



a) intent of original parties





i. i.e. “this is binding upon successors” or “this runs with the land”




b) Notice





i. actual





ii. constructive-recorded in deed or chain of title





iii. inquiry- you should go check out the land




c) Privity





i. Original (original contracting parties)






A. mutual- landlord/tenant, O has reversion & A(FS conditional





B. horizontal-grantor/grantee, covenant occurs in conveyance or deed





ii. Vertical

A. transfer from original grantee to 3rd party (A(A1) & must be the same estate that the original grantee received
d) touch & concern 


i.  must T&C burdened land and in most states also must T&C benefited land



4. Benefited Estate requirements:




a) intent




b) touch & concern




c) vertical privity? 


5. you look at benefit & burden separate 


6. Difference between Restatement 2nd & R3rd 




a) R2d : benefit must touch & concern land to run with it



b) R3d : benefit does not need to T& C land to run with it

7. if there is confusion between something being a covenant or a condition, we go with covenant because forfeitures don’t happen in covenants

8. after selling land on which there is a covenant that runs with it, the covenant stays on the land so seller is no longer liable 
9. modern rule in on the benefit side in some jurisdictions is that if privity is needed at all, usually vertical privity will suffice 

10. A covenant touches and concerns the land if either the covenantor’s legal interest in the land becomes less valuable by the covenant’s performance or the covenantee’s legal interest in the land becomes more valuable by the covenant’s performance

11. A homeowner’s association can enforce covenants on the land even though they aren’t owners of any of the land because they are an agent of the real parties at interest who do own the adjoining land. 

12. Most covenants must lapse and have statutory time limits

13. Equitable Servitudes- similar to covenant except that relief is in the form of injunction rather than damages


a. intent


b. notice


c. touch & concern

14. Equity Benefit


a. intent


b. touch & concern ?

c. vertical privity ? 

15. equitable servitudes are easier to enforce than burden covenant because usually privity isn’t required and it doesn’t have to be in writing
16. Where a court finds intent and notice for a covenant but no privity, they might call it an equitable servitude

17. in order to fulfill the touch and concern requirement there needs to be a connection between the covenant and the property or right of enjoyment

18. Policy of Touch & Concern: to make sure that parties intended to tie up land like this, ensures that purchaser is only bound to obligations that have something to do with the land, land shouldn’t be tied up with land that has nothing to do with the property, to preserve efficiency of real estate

19.  if there is no exchange in interest in land, a covenant does not run with the land 
20. waiver of legal right (i.e. ability to enforce an equitable servitude) is an intentional relinquishment of a known right
21. for estoppel to occur and prevent the enforcement of a covenant or servitude, there must be evidence that a false representation was made by those trying to enforce it (i.e. selling lot you know can’t be built on for the purpose of the purchaser building a home)

B. Construction & Termination

1.  covenant that does not specifically limit the use of land, modern courts have construed restrictions in a manner to achieve their purpose of protecting the character of the neighborhood i.e. barring use of beach front lot for access for owners of back lots by not building house on it, the restriction was for a single family home
2. if the developer retains the right to modify the restrictions imposed on lots to be sold in the future, some cases have held that this is evidence of intent to benefit the developers personally and not the neighbors in the subdivision, the retention of this right may negate the idea of development according to scheme. Covenant of this type would lack mutuality and thus would not run with the land

3. if the deed is silent as to who can enforce the covenant, prior purchasers in the subdivision can enforce covenant if they can show that the developer had a scheme of substantial uniformity in land use

4. to enforce a restriction, you need to find where benefit runs. By reserving the right to unilaterally waive a covenant in a development, you couldn’t say that Lot 2 has the benefit when it could be waived by the developer????
5. A restriction is implied if you can look at the common scheme and should know what’s going (inquiry notice)
6. In a common benefit scheme, it is implied that each lot has the benefit and the burden

7. many modern subdivisions contain covenants that every building to be erected shall be approved by an architectural control committee whose standards may be general or vague. Courts have held that specific standards aren't necessary but that the committee must act reasonably and in good faith

8. Committees take into account whether property values will decline

9. most common defense to equitable enforcement of a servitude is that the character of the neighborhood has so changed that it is impossible any longer to secure in substantial degree the benefits of the covenants of the restrictive covenant if this is shown equity will refuse to enforce a covenant

10.  For the defense of change of conditions to succeed, most courts require that the change outside the subdivision must be so pervasive as to make all lots in the subdivision unsuitable for the permitted uses or substantial change must have occurred in the subdivision itself. Change outside that affects only the border lots in the subdivision is not sufficient to prevent enforcement of the covenant against the border lots
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