Property Outline
1) Property Rights (Sticks in the Bundle) : 
a) Allows you to exclude/include

b) Sell/alienate

c) Develop (use, nuisance)
d) Simply Possess it (trespass) 
2) First Possession - Acquisition of Property by Discovery, Capture and Creation - 
a) Possession by Discovery –  First possessor is first in time (what defines first in time?).  

i) Johnson v. M’Intosh 1823 (p 3) – Doctrine of Discovery, First in time. 
(1) Native Americans cannot sell their land to a private party. They can only sell to the government. 

(2) Doctrine of Discovery – Used by imperialistic European nations in proclaiming the rights of the Americas. Whichever nation discovers a land and begins to use it and labor on it in some civilized manner, becomes owner of the land and “first in possession”. (Also considered first in time.)
ii) Labor theory and John Locke (p15) – 

(a) Labor on the land or on the property and it becomes yours. The labor must be considered civilized, agrarian notion of manufacturing the land. Indians lived w/ the land, White people worked on the land. 

b) Possession by Capture – Wild Animals 

i) Pierson v Post 1805 (p19) fox hunt
(1) Who is first in time? The Hunter (Post) or the capturer (Pierson) ? 

(2) Pursuit alone does not make the property yours. 
(3) Rule: Must physically wound the fox, don’t necessarily have to kill it, to lay claim it. Same thing as laboring on the land, must do something to it physically, Jeffersonian/Agrarian view that first in time is the first person to make it theirs by labor. 

(4) 3 elements to make it your property:

(a) Deprive it of it’s natural liberty

(b) Capture it

(c) Control it

ii) Ghen v. Rich 1881 (p26)  whale hunter
(1) Custom may dictate first in time. For an economic system to work certain procedures may be in place to claim property rights. 

(2) Ghen shot the whale, Rich bought it from someone else.

(3) Ghen had right to the whale because he made a mark on it (w/ his harpoon) ad the system in place dictated his right. 

iii) Keeble v. Hickeringill/GOVT  hypo 1707 (p31)

(1) To what extent do you own wildlife on your land? To what extent does GOVT own wildlife? 
(2) Keeble – Plaintiff seduces ducks to live on his pond. Def scares them away so they live on his pond. Who owns it?

(3) Because plaintiff did not break the law, he can manipulate the ducks in the interest of competition.  W/out direct violation of the law, you can’t really say you own ducks (wildlife) on your land if the ducks go elsewhere. 

(4) GOVT hypo –

(a) Geese kill the crops so she shoots them in violation of gaming laws. Govt says you can’t, we own the animals. 

(b) Next year sues Govt for damages saying geese destroyed crops. 

(c) Answer: 

(i) the Govt says it owns the geese in first scenario because you can’t just kill them out of season, regulates the killing of potentially endangered wildlife. 
(ii) Second scenario Govt says it isn’t liable and doesn’t own the Geese in that it can’t regulate what nature does to your crops. Govt owns it in each sense which promotes Public interests, that is to regulate endangered wildlife, or to not have to regulate all wildlife which may destroy crops. 

c) Possession by Capture – Oil, Gas & Water

i) Fugitive Resources – 
(1) Oil and gas – Often oil/gas is collected in reservoirs that are underneath a lot of land. They are fugitive b/c they can move. Common law led them to liken it to Wild animals, if it moves to your land it’s yours. 

(2) Water – early common law said whoever first captured water was the owner. 

(a) Western states – adopt prior appropriation doctrine due to scarcity of water. Similar to Locke’s labor theory, whoever puts it to reasonable use first has a right to later appropriations. 

(b) Eastern states – used variant of riparian rights, each owner of land along a water source has a right to use the water subject to rights of other riparians. 

(c) Why does land ownership convey no water rights? Necessity.
(i) Water is moving, and nature of land needs to be taken into account because some places need more water than others. 

(d) Coffin v. Left Hand Ditch 1882 (Handout) built the dam first
(i) Pl has a dam which diverts water before the defendant can get it. Defendant damages the dam. 

(ii) Prior appropriation doctrine, saying first in time is more important. First in Time was also the rule in M’Intosh and Locke’s labor theory, but you have to labor on the land, and that is what Left Hand did by building a dam. 
(e) Winters v. U.S. 1908 
(i) Indians have a bunch of land. They sell some of it, whites who settle in the land start to use portions of the water that borders the Indians’ land and in doing so make it so there is not enough water for the Indians. 
(ii) Because the Indian project was started to help the Indians become civilized the government was acting in their best interests. Govt is acting in the interest of the land or the public they can make property right exceptions. Let Indians have a portion of the land. 
(iii) Bottom line - Two water rights in the west –  state’s water rights, and exceptions for Indians.  Arguing about what counts as first, not first in time physically but who has the right to the title first. 

(3) Equitable Remedy regarding capture (disputes regarding first in time) – 

(a) Popov v Hayashi (Barry Bonds)
(i) Facts – P reached up, attempted to catch the ball.  It was not clear that he had complete control of the ball but it rolled away. H saw the ball, picked it up and put it in his pocket. 

(ii) Rule – each party had equally valid argument to claim the ball, and sans statute it is divided equally. 

(iii) Rule of capture is considered and cannot be applied because can’t really labor on a ball. 

d) Possession by Creation 
i) Copycats –  Property issues – not a separation between property rules and social context.  As technology and markets change property that didn’t previously exist is created. Introduces spirit of competition regarding imitation of created property. 
(1) System may require one person to have a monopoly – promote public interest 

(2) INS v AP (p 60) theory of competition
(a) AP gathers news, says INS takes news from AP, sells it as their own.
(b) H/R – INS is taking information that has been acquired by AP through AP’s own labor and cost and profiting from it which interfering with the complainants business practices. If INS profits off of AP’s work then what is to drive AP to do the work? 
(i) Policy – But property should be about what ends we seek what works, what system allows not only the rights but the public interest. AP must be able to do this service alone. What we decide is property is a question of social value, don’t we want wide-spread dissemination of news.
ii) Imitation promotes Competition – You get some benefit from being first such that there is an incentive to produce it but not a threat to destroy you by competition. Promotes people making new products. 

(1) Cheney Bros v Noris Silk Corp (p 64) silk
(a) Facts – Pl makes silks and each season they put out new patterns to entice customers. D copied one of the designs and sold it for less. 

(b) Rule –  to prevent imitation of a chattel (moveable or transferable property) would be to set up a monopoly in the plan of it’s structure, and if there is a monopoly it gives someone power over others that the Constitution allows only for Congress to create.   

(2) Smith v. Chanel (p 65) 
(a) Court held that a perfume company can mention that it is the equivalent of a more expensive perfume. Smith needs use of the brand name in their advertisements so people know who the competition is. 

(b) Rule – Consistent w/ Cheney, the court says it is ok for them to do this because imitation promotes competition. 

iii) Property in Cyberspace – As technology and markets change property that didn’t previously exist is created.

(1) Virtual Works, Inc. v. VW (p 69). 
(a) VW claimed that Virtual Works purchased the domain “vw.net” with the intent of selling to Volkswagen- called a cyber squatter.

(b) Policy – Congress wanted to stop cybersquatting because it was seen as harmful; it threatened the internet and the electronic commerce and communication that it was often used for. 

(c) H/R – they mentioned that they realized it was close to VW but that they could sell it for more money, they also told VW they would auction it off if they didn’t buy it, thus they acted in bad faith to profit from the trademark of VW.
(d) Rule – “vw.net” isn’t in the wild, it was constructively possessed. It depends on who captured the property, V-works got there ahead of time but they didn’t have right to the property, similar to the Indians, Govt made special provisions for certain property owners in special circumstances. 

iv) Property in one’s Person –  (alienability)
(1) Property in one’s person. Right to your likeness. Right for only you to profit from your likeness in a commercial setting.  Privacy right in a likeness of your name to endorse other products- very valuable right. 

(2) Moore v Regents Univ of Cal. (p 79). 

(a) Facts –M had a spleen remove. Later spleen was developed and used for medical research and resulted in a lucrative patent. Moore had no knowledge his spleen was going to be used in this way, and sued for conversion of property.

(b) H/R Court says that only property can be converted. Court says that liability based on disclosure of the risks of the surgery protects a patients rights better than affording them property of the removed cells.  

(c) Policy – we can’t do this because it would open up a market economy for the sale of someone’s body parts and we can’t begin to put a price on body parts.  The dissent says that Moore is asking us to think of the human vessel as a commercial commodity. Asking us to put a price on our own bodies – moral issue. 
(d) Not all property allows all the bundle of rights to be afforded to the owner. Even so what remains in instances where all bundles do not exist is still considered property. 
v) Right to Exclude/Include –
(1) Why is the right to exclude an essential stick in the property bundle? 

(a) Jacque v. Steenberg (p 100)

(i) Facts - Steenberg wanted to cross Jacque’s private property because it was the most convenient, Jacque said no. (Right to Exclude).

(ii) H/R – Jacques should have the right to tell people you can’t go on my land, but that right means nothing if there is no punishment other than nominal damages for trespassing. He got nominal damages, but not punitive. 
(iii) Main point – Courts have long recognized the right exclude others if you are not invading the rights of another person.  

(b) State v. Stack (p 101)
(i) Facts – a lawyer and a field worker for two went to help two specific migrant workers. The owner of the farm said they could only meet with the workers in his office. They said we have the right to privacy, w/ the clients. Owner accused them of trespassing.
(ii) H/R – One should so use private property as long as they don’t injure others. Owner was injuring workers by not allowing them to receive this care. He lost his right to exclude because he must recognize the rights of the other tenants in that property, 
3) Adverse Possession –  (p 126) Transferring interest in land w/ out consent of prior owner. So that a prior owner can’t have possession of “aged claims”.  
a) Policy – Possibly inconsistent w/ first in time, has more to do w/ who is using it more recently or more effectively. 

b) Four Elements of AP – 
i) an actual entry (giving exclusive possession that is must actually enter upon the land and be the only person or party attempting to adversely possess. i.e. there isn’t another person trespassing and trying to lay claim as well.  Has to actually occupy which starts the running of the statute. )

ii) open and notorious – not hiding somewhere on the land. And others know they are occupying it or there is some signification they are occupiers.  What would a reasonable person know? (if it is small would a neighbor know?)
iii) adverse/hostile – in adverse of someone else, you aren’t living there w/ the original owner. holds it when others don’t. (I’m not there by permission, I am asserting a right that his hostile to your right). 
iv) continuous for a statutory period – don’t leave and come back. 
c) Social policy for AP – 
i) Rewards effort

ii) Punish negligent or negative land owners

iii) Quiet titles when more than one person lays claim to the land.
iv) Improvers on the land, they didn’t make a mistake, they wanted to do it.  
d) Other Elements of AP – 

i) Statutory – the amount of time the person spends on the land. Statute limits the premises to people who actually occupied or improved upon the land. 

ii) Judicial (judge made) – on a case by case basis, also has to do w/ weighing the actual claim a person can have to the land based on state of mind (did they know it wasn’t their land), or use of the land or basically the case the squatter makes in possessing the land. 
e) Maine Doctrine – Says they must intend to occupy land they know isn’t theirs. They can’t stumble upon it unknowingly.  Mannillo Court decides the main doctrine is incorrect. Decides that there is no way that the person building the encroachment could’ve known they were trespassing and therefore the possession isn’t open an notorious.
f) Connecticut – don’t have to know you are adversely possessing it. It’s ok if possessor was mistaken. 
g) Color of title – thought you were the record owner, not trying to AP. If the owner is actually there it won’t still work. Color can be used when trying to AP land. Can be evidence. Conn jurisdiction would say color of title is helpful in attempting to AP. 

h) Claim of title – AP. Trying to lay claim on the title to the land. 

i) Constructive adverse possession – you had color of title for the entire land. But you constructively only possess a small part of the land. Constructive means through adverse possession you will eventually own the entire deed once statute is fulfilled. 
i) Van Valkenburg v. Lutz (p 129)

(1) Facts – Lutz owns a tract of land. And uses the land next to it because no one else occupied it. Used over a large period of time. Van Valkenburg buys the land from the city who became the original owner and tries to eject Lutz.

(2) L was continuous, but the court said he didn’t use enough of the lot, just used part of it. Court also said L didn’t improve the land, basically it was junk and garbage and not a significant enough amount of the land was used for farming.

(3) Dissent – the land was wild and overgrown when he moved in and he cleared out and made it usable in a certain sense. He cultivated it. 

(4) Good faith should be en element but it can be difficult to prove. 
ii) Mannillo v Gorski (p147). Unintended possession
(1) Facts - G’s own a plot of land adj. to Mannillo. G made an addition on to the house that encroached on the Mannillo land by 15 inches. M sued G. 

(2) people can’t always be expected to know where their land is, the element fails the “open-notorious” element. Court doesn’t want a subjective test for hostility but wants an objective showing for open. Saying they actually had to know for it to be an encroachment. 

iii) Howard v Kunto (p 153) Color of title, privity/tacking 
(1) Facts – 50 ft tracks of land were in dispute. A couple of different survey’s found out that M actually owned K’s land and H actually owned M’s land. So H gave his title to M’s land to M, and M gave H the title to K’s land. K and H had a dispute to the land. 

(2) privity–between K and the original owners. Connection is successive consensual relationships. They are in privity and K can tack. People that don’t have any relationship w/ the previous owner (squatter) can’t establish privity. 

(3) Hostile – the requirement is met because even if someone truly owned it they never attempted to occupy it. 

(4) Continuous –  since it was a summer resort and was only occupied in the summer. and whether there was privity and if K can tack what the previous owners’ possessions had established. 

j) AP of Personalty or Chattels – different rules than those set for property. Because you can hide a chattel and it may not be immediately known, difficult to show open and notorious and difficult for owner to know who stole it. 
i) O’Keeffe v Snyder (p 163) stolen property
(1) Facts – O’Keeffe painted some paintings and thought they were stolen. She never reported they were until after statute. Snyder bought them from a gallery and O brought action for possession. 

(2) Burden on original owner to prove possession, and the original owner will not have a chance to lay claim to something stolen. S didn’t prove AP because it wasn’t open and notorious, the state of the item was in question, so he wasn’t openly owning what wasn’t his. 
ii) New rule for AP of Personalty – the statute of limitations can be stopped if take some action to let the theft be known and pursue the chattel in some way. Take some effective action in the discovery doctrine. Different than land because land doesn’t move and if you don’t know who stole your item you can’t pursue it. 
(1) If painting is stolen a thief can’t pass good title. 
(2) Other issues are whether a person can sell a stolen item if they didn’t know it was stolen. Europe protects the purchaser, America tends to protect the original owner. 

4) Leaseholds – Landlord Tenant Law (p 443)
a) Temporary division of property. Once lease is created the tenant has possession. We call the T the present estate, and L is in future interest. Landlord maintains “seisin” which is imaginary possession of the freehold. 
b) Types of leaseholds:

i) Term of Years – an estate that lasts for some fixed period of time. At common law there is no limit to the number of years.  Some state laws have limits. A term must be fixed but it can be terminated if there is some event to afford termination. No notice of termination is necessary for the term to end.

ii) Periodic Tenancy – a lease for a period of some fixed duration that goes on for succeeding periods until the landlord or tenant gives notice of termination. So you say, I will have a one year lease for the next 6 years and upon each year I can terminate if I want.  If notice is not given the period is automatically extended.  Has a period for payment of rent (ex. Pay me monthly) 

(1) Under common law rules half a years notice is needed to terminate a year to year vacancy.  The notice of termination has to be equal to the fixed duration (month, year, etc)

(2) Automatically renewed if you don’t give notice of termination. 

iii) Tenancy at Will – tenancy of no fixed period that endures as long as the tenant and landlord want it to. If the lease specifies it can be terminated by one party it must be at the will of the other as well. The tenancy will ends when one of the parties terminates it. 

iv) Tenancy at sufferance – arises when a tenant remains possession (holds over) after termination of tenancy.  Common law rules give the landlord two options – eviction or consent. 
c) Garner v. Gerrish (p448) intent 
i) D leased to G, lease said for and during the tenancy the lease shall continue on quiet enjoyment by G and G can terminate. D dies, executor serves notice for Gerrish to quit the premises. 
ii) The lease gives the right to terminate to the tenant and does not give the right to the LL. Livery of seisin was the old method which said lessor has a claim once he leases it regardless of the type of the lease. court said D wanted him to have a LE, that was the intent, D wanted Gerrish to live there. In a LE G should have the right to terminate. 
d) Crechale v Smith (p 451) holdover
i) Commercial lease, C was the lessor, S was lessee. S was holdover, C never physically made him leave. S said he was evicted but C failed to pursue it. 
ii) Holding – LL can’t make them pay for a new term of a rental contract because he didn’t attempt to have them evicted. Once he says he’s a trespasser he can’t accept rent. 
iii) Point about the case – notice v. physical removal. 
e) Form Lease - LL uses the same lease for every tenant w/ all the conditions being the same so they have language which protects them and they are very lengthy to cover any potential problems. 
i) Disadvantage – if there is no negotiation for the 2 parties therefore the buyer has a take or leave it offer. Policy – If there is a lack of housing in an area it can have the affect of a monopoly on people and LL’s can enforce whatever conditions they want. 

f) Hannan v. Dusch (p 478)  eng v. am rule
i) Facts – LL says he gave H the right of possession, once I gave you legal right of possession it’s over. The previous T was still there when D wanted to move in. 

ii) English rule – requires the lessor to put the lessee  in possession, therefore in the English rule Dusch is supposed to make the property ready and ensure that the lessee is able to enter the property. English rule, second tenant can walk away from the deal if the LL breaches. 
iii) Am. Rule is similar to standard tort law saying that whoever the LL does not have control over the two wrongful acts of another when he sells it to him, he was acting in accordance with the law. 

iv) Court rules that the American rule is correct because it says that the LL isn’t covenanted to protect the lessee from the actions of others,  unless it is specified in the contract.

g) Leaseholds and Anti-Discrimination Statutes – 

i) Fair Housing Act  1968 (p 460) – enacted to provide fair housing. 

(1) Says to refuse to sell or rent after the making of an offer to a person because of – race, color, religion, sex, familial status or national origin is against the law. 

(2) To use the exemptions in the act you can’t have – 

(a) Single family, small # of people.

(b) Owner-occupied  (four or fewer occupants)

(c) No ads, no agent (can’t advertise your place). 
(3) Policy – attempting to limit discrimination by large commercial real estate agents. 

(4) Sex and Familial status – Amendments to the FHA add Sex and familial status  to the things that can’t be discriminated against. 
ii) Civil Rights Act 1866 (p 463)

(1) All citizens of the US shall have the same right that is enjoyed by white people to “inherit, purchase, lease, sell, hold, and convey real and personal property.” Wasn’t used until later to protect property rights. 
(2) Starrett City Associates (p 464) Affirmative action
(a) Largest housing unit in the country said it was going to replicate the greater metro area in the city and they said they would allow 64% white tenants, 22% black and 8% Hispanic.  They wanted this to discourage white flight and segregation. 
(b) Even if have good intentions this is discrimination. 
(c) Dissent said it was not intended the FHA was not intended to prohibit integrated housing. 

(3) Soules v. US Dept of Housing (p 465) familial status
(a) D sought someone to live harmoniously below old woman. Soules and her mother and her 12 year old daughter, said D discrim based on familial status. 
(b) Rule – the burden is on Pl to show they were discrim (no past history), Def has to show they have a legitimate business reason for denying the customer. 
(c) Soules had a bad attitude, D didn’t discrim based on race, she still can choose a tenant who is nice. Also she had rented before to children because she asked if S had noisy children so she would rent to children that aren’t noisy.
h) Leasholds: Assignments vs. Subleases, Mitigation & Self-Help
i) Privity of estate – when you have an assignment you transfer privity of estate.  Conveyance agreement.  Conveying a possessory estate through a contract. 
ii) Privity of contract – agree to things w/ one another. 

iii) (LL(T1. privity of K.) 

iv)  (T1(assign T2 = privity of estate.)
v) Assignment – lessee transfers entire interest under the lease. relationship between the parties ends, w/ respect to privity of estate, and  a new person stands in place, and they are bound by their status as an assignee. But privity of K can exist between 2 tenants. 
vi) Sublease – transfers anything other than his entire interest. Lessee has retained a reversion. Reverts back to him at the end of the period designated in the transfer. 

(1) Ernst v. Conditt (p 482)

(a) The contract said Lessee shall have no right to assign or sublet w/ out Ernst’s permission. C wants to rent it to someone, so they amend the contract w/ E and extend it for two years. Contract says he is subletting it to C. And says the original lessee is liable for the rent if C defaults. C remains in possession, and doesn’t pay part of the rent. 

(b) Privity of estate transfers interest from lessee to C. Court says it is an assignment because the lessee transferred his entire interest, didn’t keep any to himself. C was liable. Privity of estate exists in a assignment. 
(2) Kendall v. Ernest (p 490) consent of LL needed
(a) Lease provided that written consent of the lessor was required before the lessee could assign his interest.  Resp refused to consent to the assignment and maintained that it had an absolute right arbitrarily to refuse any such request. 

(b) Social Policy - Cal ct said you don’t need permission, they promote transfers. Nothing wrong with renting it to the most efficient user, if someone is more willing to pay it should be transferable. LL can put accelerator on the rent if it’s a volatile market. Helps mobility of the market, commercially reasonable. 

(c) Minority Rule – the tenant should be able to alienate his property rights based on the status as a contract. Majority saw it as a conveyance, where the LL had most of the rights. 
(d) Should be more restrictive in residential leases v. commercial leases. LL has to deal more directly w/ the tenant in those cases, and commercial just wants the most economically viable tenant in most cases. 

i) Tenant who Defaults
i) Putting the Tenant in Possession
(1) Self-help – English common law said you can use force but no more force than is necessary to evict. Common Law – LL can exercise peaceable self-help w/out actual force. 

(2) Berg v. Wiley (p 500)

(a) W lessee. LL said she wasn’t adhering to the terms of the lease and attempted to have her evicted. He changed the locks etc, said she abandoned.  

(b) Policy – It is in the public interest to protect tenant’s from a forced entry. Seems that if they allowed this there would be a lot of violence. 

(c) H/R – the lockout was unlawful because it wasn’t peaceful, and Any self-help reentry against a tenant in possession is wrongful under modern doctrine that a LL should always result to judicial processes to enforce his statutory remedy against a tenant in wrongful possession. 

ii) Tenant who Abandons
(1) Abandon – implied offer of surrender. 

(2) Lindsey v. Normet (handout) pay rent, unfit for habit
(a) Oregon FED statute – any entry upon real property shall be peaceable and w/out force. 

(b) L had month to month lease w/ Normet. The dwelling was declared unfit for habitation by the City. Appellants requested for him to make repairs to improve it. N did not improve it and L did not pay rent for one month. 
(c) requirement to pay rent is covenant, and the requirement to maintain the property is separate. You must fill your promise regardless if the LL breached another promise. 
(d) Social Issue – statute discriminates possibly against poor minorities, because it gives more power to LL to get swift adjudication. 
(3) Mitigation – LL has to seek a new tenant after old tenant abandons to mitigate damages. It is in the interest of the LL to have a party willing to pay rent, and in the consumer in having more property available by renting out abandoned property.
(a) Sommer v. Kridel (p 509) get a new tenant. 
(i) Def said K has to mitigate damages by finding another renter. That is in the best interest of both parties. 
(ii) Minority/Majority in Kendall – the Old common law said it was a conveyance, why would the LL have to find a new tenant if the property was technically the tenants. New rule, in the interest of the LL to find a new tenant, and interest of T who wants to abandon. If willing new T, let him move in.  
(4) Implied Covenant of quiet enjoyment/Constructive Eviction – (rights of a tenant/duties of LL)
(a) Quiet enjoyment – When the use of the property afforded by the lease is disrupted by the condition of the property then that is a breach of the covenant of quiet enjoyment.
(b) Constructive Eviction – if there was an unlawful disturbance by the LL and it amounted to eviction, and tenant vacated, it was as though they were evicted. 

(c) Reste Realty Corp v. Cooper (p 522)
(i) T  begins to be worried by flooding in the space, but upon entering into a new 5 year term, she is assured that they will take care of the flooding. A flood puts 5 in of water in her office, she notifies LL and abandons. 

(ii) Rule –  
1. Implied in every lease is a covenant of quiet enjoyment.

2.  When the use of the property afforded by the lease is disrupted by the condition of the property then that is a breach of the covenant of quiet enjoyment. 

3. whenever their beneficial enjoyment is interfered w/ the LL is in breach of the covenant.  (more power to T than old rules gave). 

(5) Implied warranty of Habitability 
(a) Hilder v.  St. Peter (530) shitty apt
(i) Hilder rented from Peter a residential apartment and paid for over a 14 month period. Moved in, many problems w/ apt. Repeatedly asked him to fix it. 
(ii) Social Policy –Today’s tenant seeks “safe, sanitary and comfortable housing” Also most of today’s tenants are city people and aren’t as wealthy as a landlord and therefore not as qualified to do repairs. No longer has to vacate, the LL has provide a habitable living space. 
(iii) Rule – in the rental of any residential unit an implied warranty exists, that the landlord will deliver and maintain premises which are safe, clean and fit for human habitation.  Statutory & health and safety provisions. 
(b) Chicago Board of Realtors v. Chicago (p 549) low cost rent. 
(i) Chicago aldermen pass measures including rent control, among other things which gave much more control to the tenant and more rights. Landlord’s sue.  Say it is unconstitutional. 
(ii) Social Implications – Posner says the rent controls will force restrictions on LL that will drive up the cost of renting lower income houses, so middle class will have more available rentals that previously went to poorer classes. 
5) Estates (Draw Diagram)

a) Possessory Estates
i) Freehold Estates -  (PRESENT ESTATES)
(1) Fee simple absolute (ownership) – only estate has no future interest. 
(2) Fee tail – historical estate. Can have a reversion. At the end of the fee tail line, reversion back to who set the tail up. 
ii) Defeasible fees – 
(1) Fee simple determinable (FSD) – future interest is a possibility of R
(2) Fee simple subject to a condition subsequent (FSSCS) – future interest is a right of entry. 
(3) Fee simple subsequent to executory interest (FSSEI) -  same as FSD w/ third party called executory interest (transferee). Third party interest will always be expressed in the grant. Executory is always a contingent interest.  
iii) Life Estate – future interest may be a reversion (freehold). Or could be remainder (Future interest in transferee)
iv) Feudalism – 
(1) King ( Tenant in chief ( Mesne lord ( Tenant in Demesne – 
(a) TIC agreed to deliver to the king certain services, usually military. He would usually do this through subinfeudation which grants a parcel to a sub-tenant in exchange for military service. 

(b) Feudal Incidents – additional duties tenant owed to the lord. Lords had to agree to let tenants transfer land in order to keep the valuable incidents coming in. That agreement was Statute Quia Emptores. 

(2) Statute Quia Emptores (p 204) – this prohibited subinfeudation, that is when a tenant rents out his land to another tenant to avoid feudal instances.  
(a) It made it so Great Lords had to concede to all free tenants the right to transfer land w/out the lord’s consent. 
(b) Gave rise to two important things;
(i) Established free alienation of land. Alienability is essential to a market economy. 
(ii) Existing mesne lordships disappeared and land was directly held from the crown rather than w/ intermediary lords. 
(3) Liabilities at death of tenant – 

(a) Wardship and marriage – if T died intestate and had an heir under 21 the LL would become the guardian. 

(b) Relief – when T died, heir had to pay to inherit. 
(c) Escheat – if T died w/out heirs land returns to L. 

v) Fee Simple – 
(1) History – decline of feudalism lead to industrial age and the need to ensure commercial efficiency and alienability of land. 

(2) Create a fee simple – convey land to A and his heirs. Equivalent of fee simple absolute. 
(a) A is the word of purchase. A becomes the grantee.  
(b) “And his heirs” is word of limitation, means A has a fee simple, no one else owns it. 

(3) Inheritance – (p 213)

(a) Heirs – when a person dies their property descends to their heirs. This is someone who survives the deceased, and are intestate (without will) successors under the state’s statues (possibly a spouse or next of kin). 
(b) issue – if the deceased leaves issue they take above all other kindred. Issue means descendants. So their kids take over all other relatives. Lineal descendents.
(c) ancestors – parents take next if there are no issue (children). 
(d) collaterals – if the deceased leaves no spouse, no issue, no parents the deceased brothers and sisters are next. 
(e) escheat – if they have no one, (issue, ancestors, collaterals, heirs) in feudal times it went to the overlord. Now it goes to the state in which they reside. 
(4) Ways to alienate – 
(a) will – pass things on through death.
(b) Convey – pass things on in life.
vi) Fee Tail – (p 215)
(1) Purpose was to give land to A and his descendents generation after generation. 

(2) Created by conveyance – to A and the heirs of his body. Descends to A’s lineal descendants, expires when original tenant and all of his descendants die. 

(3) He could alienate his own present interest, but upon his death it still goes to his descendants no matter what. Helped families gain power. 

(4) It isn’t recognized in current society, it’s just a fee simple now. It’s not economically efficient to allow it to go back to the descendents. 

vii) Life Estate (p 221)

(1) Grantor of LE can control who takes control of the property at life tenant’s death. 
(2) A can transfer his LE to B but B has a LE pur autre vie – which means it is measured by A’s death. 

(3) LE is followed by future interest – 

(a) Reversion in the grantor, or

(b) Remainder in a transferee. 

(4) White v. Brown (p 221)

(a) L left a will saying, I wish Mrs. White to have my home to live in “not to be sold”. Also left personal property to her niece – Perry.  Defendants (nieces and nephews of Lide, her official heirs at law) say the will left a Life Estate to White and the remainder will go to them.
(b) H/R – L passed a fee simple to W. Intent is to give Fee to White so that W will be executor and do w/ it as she wished. She didn’t want it to be sold, she just wanted W to live there.  

(5) Baker v. Weedon (p 230)
(a) W has first marriage and some kids. Divorces, has a new marriage, lives on a farm w/ new wife. In his will he said his wife gets it until she dies, then his grandkids get it. Lastly he says his daughters don’t get anything. Remainder is in his grandchildren rather than in his daughters. 
(b) One of the GC’s wants to sell the land for commercial use. GC are contingent remainders based on her having no more grandkids, and on her dying. 

(c) Court says they should sell it in the best interest of both parties. His wife made some off the taxes but to ensure efficiency it should be sold. She gets what she needs to live, the remainders get money. 

viii) Defeasible Fees (p 240)

(1) Can be terminated. Can be indefinite. 

(2) Fee Simple Determinable (automatic) – fee simple limited so that it will end automatically when a stated event happens. Has a duration aspect and the transferor has a fee simple only until an event happens. Always accompanied by a future interest. 

(a) Possibility of reversion in part of grantor. 

(3) Fee simple subject to condition subsequent (right of entry)  – does not automatically terminate but may be cut short or divested at transferor’s election that a stated condition happens. Unless and until the transferor elects to take action the fee simple continues. Happens when T grants a fee simple, but the fee simple may be divested if a specified event happens. 

(a) right of entry – ability of transferor to divest a FSSCS. 

(4) Marenholz v. County Board (p 240)

(a) FSSCS v FSD or FSA. 

(b) H conveys to School district parcel to “be used for school purposes only. FSD or FSSCS. 

(c) FSD rule – H would have created this if they said “so long as” or “while” it is used as school property.

(d)  FSSCS rule – H would have created this if they said “upon condition that” or “provided” that it is used as school property. 

(e) It is clear, because it says “only” that is automatic (FSD), if used for anything else there is a reversion. No words of temporal condition, just terms of an expressed condition that if broken there is a reversion. 

(5) Odd Fellows v. Toscano (p 251) frat
(a) T leaves a gift to ”OF” and it is to be used for their purposes only. And if no longer used by OF it reverts to grantor or heirs. 

(b) Is the use restriction an attempt to restrain alienability or a Defeasible fee. 
(c) H/R – the deed was ambiguous so you favor the FSSCS because it is less limiting. Created a Defeasible fee. If it isn’t used this way it’s a reversion. 

(d) Use - is a right which person has to use or enjoy property of another according to his necessities.
(6) Fall city case (p 256)

(a) City conveyed to RR as long as it was used as the headquarters for the RR. IF abandoned reverts to the city. RR moved it’s HQ later on. 

(b) Court said “condition attached to a DF is unenforceable indirect restraint on alienation.” Indirect restraint is still a restraint. 

(c) Need to have marketability of land. 

(7) Ink v. City of Canton (p 257)

(a) I conveyed to C – for use and purpose of a public park, but for no other use, if it is used for other things it will be forfeited in reversion to the heirs. 

(b) State intervenes said we need all but 6 ½ acres of the park for a highway. When state pays fair market value for the park, who gets the money? Whatever the most efficient outcome is. 
(c) Money that city uses for ink park purposes it can keep, the rest should go to the plaintiff. Future interest still exists for six acres. So as long as the city uses that as a park the interest is still there. DF has not been tripped. 

(d) If the Govt condemns a life estate w/ a reversion they divvy up the proceeds and give fair market value. 
ix) Future Interests in Life Estate: Vested and Contingent
(1) vested remainder – naturally follows end of LE.
(a) can have executory interest following it
(b) Vested remainder subject to divestment – subject to condition subsequent.  Usually says “but if” – then to B, but if she dies before a certain time then to someone else.  
(c) Vested remainder subject to open – not all the people known to be remaindermen are yet known, ex: they could have more children. 

(2) Contingent remainder - 
(a)  has another contingent remainder following it. 
(b) means  it will only become vested upon something acting/happening. 
(c) It is different than VRSD you don’t get it till you jump over the hoop, condition precedent. Must meet the condition. 
b) Future Interests
i) Interests retained in transferor – 

(1) Reversion

(a) ex: O ( A for Life. Land goes back to O upon A’s death. O has reversionary interest. 
(b) Interest left in an owner who keeps a lesser piece of his estate and doesn’t say who will take the property when the lesser estate expires,

(c) If O has a fee simple and creates a lesser estate (fee tail, life estate) and doesn’t convey vested remainder he has a reversion. 

(d) Descendible and devisable. Descend to your heirs. Devise it to someone else or you are divested by a EI or something. 

(2) Possibility of reverter
(a) Grantor’s remaining interest when an FSD is created. After FSD is divested it may revert back to grantor. 
(3) Right of entry (power of termination) 
(a) transfer of an estate subject to condition subsequent, retains power to cut short the estate, transferor has “right of entry”. 

(b) Ex: if not used for school purposes, I can exercise right of entry. 

ii) Interests created in transferee, 3rd party. 

(1) Remainder – waits until the present preceding estate terminates. Future interest that is capable of becoming possessory at the termination of the prior estate. Follow naturally and immediately.
(a) Vested – 

(i) Ex: to A for life then to B and her heirs. B has a vested remainder in fee simple.
(ii) 2 conditions 

1. given to ascertained person and
2. not subject to a condition precedent.
(iii) VRSO/VRSD – either other remaindermen or can be divested. 
(b) Contingent – 

(i) Two conditions –

1. given to unascertained person, or 
2. made contingent upon some event other than natural termination of preceding estates. Condition precedent. 
(ii) If it is a contingent remainder there has to be a reversion.
(2) Executory interest – can cut short the preceding interest. Remainder cannot. A future interest in transferee that can take effect only by divesting another interest.
(a) FSSEI – fee simple that upon happening of state event is automatically divested by an executory interest in a transferee
iii) Examples – 

(1) VRSO – 

(a) O ( A for life, then to A’s children and their heirs. A has one child, B. 

(i) B has a VRSO because there could be more children. 

(2) CR – in unascertained person

(a) O( A for life, then to heirs of B. B is alive. 

(i) B’s heirs have a contingent remainder because you don’t know B’s heirs until B dies. 

(3) CR – subject to condition precedent. 

(a) O ( A for life, then to B and her heirs if B survives A. 

(i) B’s remainder is subject to a condition precedent, only if B survives A. 

(b) O(A, then to B if B does something, if not then to C

(i) Alternate CR’s. both based on the same condition being met or not met. 

(4) EI and VRSD

(a) O( A for life, then to B and her heirs, but if B doesn’t survive A to C and his heirs. 

(i) B has a VRSD. C has a shifting EI than can become possessory by divesting B’s VR. 

(5) EI/FSSEI –

(a) O(A and his heirs, but if A dies w/out issue surviving him, to B and his heirs. 

(i) A has FSSEI. Subject to B’s EI. B’s future interest is possessory only by divesting A. 

iv) Trusts – 
(1) Advantages of owning a trust – person who handles the trust is an expert and knows how to manage it. 
(2) Example – O(X in trust to pay income to A for life, then to A’s kids that survive A. 

(a) X has legal fee simple. Fiduciary who is held to a high standard of good faith to make the most efficient use of the estate.  Legal estate – ensures property is productive. 
(b) A has equitable life estate.  Equitable estate – beneficiary. 
(c) A’s children have equitable contingent remainder. 

(d) O has equitable reversion. 

(3) Swanson v. Swanson (p 288)

(a) S dies testate. Gave LE to his wife, VR to his children that survive his wife. 
(b) One of the children dies and wills it to his wife. Is it divested b/c he didn’t survive the wife? 

(c) Goes to the child’s heir b/c the heir was his beneficiary,  the remainder vested when the child survived S, and the intent was to give the will to the children. 

(4) Examples – 
(a) T ( trust to A (LE) (equitable estate) ( then to A’s children and their heirs. Child B is alive. 
(i) A has equitable life estate. B has a vested remainder subject to open, no condition precedent. 

(5) Rule Against Perpetuities - an interest is good only if it must vest later than 21 years after a life which is in being at creation of interest itself. 

(a) Applies to Contingent remainders and executory interests. Doesn’t apply to the interests in the conveyer. 
(b) Trying to get out of the rule of the dead hand. 

(c) Perpetuities period – life of whoever is mentioned in the conveyance plus 21years one generation). 

(d) Validating life – person within whom you can prove that a contingent interest will be vested within the death plus 21 years of the some person alive at the creation of the interest.  
(e) Interests in transferor (right of entry, reversion) are not subject to RAP, they vested as soon as they arise. 
(6) USRAP – simpler than old rule. Puts don’t have to deal w/ it for 90 years. Not very likely you will encounter a problem.  
(a) Affect of this is 90 years is a long time to have property tied up. 
(b) If it is not for sure that it will vest upon it’s drafting it will be more lenient and still wait and see for 90 years.
c) Co-ownership and Marital Interests (p 339)

i) Tenancy in common – separate but undivided interests in a property. 
(1) Interest of each is descendible and conveyed by deed or will. 
(2) No survivorship rights between tenants in the common.  Each tenant owns an undivided share in the whole.
ii) Joint Tenancy – (difference between T in C) tenants have a right of survivorship. 
(1) The joint tenants together are regarded as a single owner; each tenant is seised per my et per tout (by the share and by the whole)
(2) Each owns an undivided share, Estate continues in survivors freed from participation of decedent, whose interest is extinguished.
(3) One party can convey it to a third party and the JT is severed, the gamble to see who survives is over.
(4) In order to create a JT you must have the 4 utilities: 
(a) Time – interest of each T must be acquired or vest at the same time. 

(b) Title – must acquire title by same instrument or by joint adv poss. 

(c) Interest – all must have equal undivided shares and identical interests measured by duration. 

(d) Possession – each has a right to possess the whole, but one can voluntarily give exclusive possession to another JT. 
(5) Riddle v. Harmon (p 345)

(a) Mr. & Mrs. R had joint tenancy.  Before she died she learned that when she died Mr. would get it through survivorship.  

(b) Mrs. destroyed survivorship by conveying it to herself.  And in conveyance she severed the JT.  At common law you had to use a strawman. 

(6) Harms v. Sprague (p 350)

(a) Pl and his brother had JT.  

(b) Issue – Does mortgage sever a JT.  

(c) Rule – Giving a mortgage is not separation of title. When giving a mortgage you aren’t conveying the title, it is almost like an inter vivos title while I am alive you have the lien on the title. 

iii) Tenancy by entirety – created only in husband and wife. Similar to JT but one more utility – unit of marriage. 
(1) Surviving tenant has right of survivorship.
(2) They are seised of the entirety rather than in moiety (half)
(3) Terminated by death, divorce or joint action. Unilateral conveyance from A ( C won’t terminate it, has to be joint.
(4) Sawada v. Endo (p 385). 
(a) H & W ( TE. H dies in an accident. Before the accident H & W conveyed their interest to their sons which severed the TE. 
(b) Do H’s creditors have the rights to get at W’s interest? What rights does wife have? 
(c) 4 ways of evaluating TE – 

(i) Possession and profits of estate are subject to H’s dominion and control.

(ii) Interest of debtor spouse may be sold if the other spouse survives. (elevates women’s rights). 
(iii) Neither can convey, estate can’t be subjected to separate debts of one spouse only. 

(iv) Right of survivorship is alienable and attachable by the creditors. 

(d) Policy – New laws protect the rights of the wife. Creditors in this case can’t attach on H’s estate. 

(5) U.S. v. 1500 Lincoln Ave (p 392)
(a) They had a TE in a pharmacy. He was illegally selling drugs out of it before his death. But Govt alleges illegal acts severed the TE. 

(b) Govt can attach all real property involved w/ crime except to extent of interest innocent owner has.
(c) Still is a TE, only way it is severed is in death, divorce or joint conveyance. 

iv) Partition in Kind v. Partition in Sale – 

(1) K – divide the property. often favored by the courts. But it an be difficult if different areas of the land are worth less or more. 
(2) S – sell the property. ordering sale at fair market value will yield money that is easily divisible. But some people don’t want to lose their land. The party who can’t pay will not be favored.
(3) Delfino v. Vealencis (p 359)
(a) D & V are cotenants. One party has 45/144 interest and has a house and garbage removal business. Other party has apt buildings, seeks a partition in kind. T Ct orders partition in sale. 
(b) Sale –  should be ordered only when 2 conditions are satisfied – 
(i) physical attributes of land are such that a partition in kind is impracticable or inequitable.
(ii) interests of owners is permitted by partition by sale. Burden is on the plaintiff who wants partition in sale to show a sale would better promote the interests. 
(c) H/R – partition in K would work. They can divide the land, and use it how they were before. V didn’t just want to sell because of the sentimental value of her dwelling. 

v) Ouster - have to say “I will not share”. Attempt to enter. 
(1) Spiller v. Mackereth (p 369)
(a) Commercial building. Spiller and Mackereth are co-tenants. Tenant they rented it to moves out, S moves in uses it for storage. M wants rent from S.
(b)  S must have denied M the right to enter to be liable for rent. No ouster. Occupying co-tenant is not responsible to the non-occupying co-tenant because she is exercising a valid right. If M can’t show ouster he may be able to set up a partition. 
vi) Concurrent estates – Rights and Liabilities
(1) H & W have land in joint tenancy.  H  leases part of the land to a boxing promoter. W doesn’t want it, she is appealing denial of cancellation of the conveyance.
(2) She can’t cancel because H didn’t convey more than the interest he had. She still has survivorship, leasing doesn’t cancel the JT. 
vii) Community Property System (p 419)
(1) Another way to look at H & W concurrent interests. Not attempt to say who gets it more, it is community property, identity of wage-earner is irrelevant.
(2)  You can have income that is separate from community – such as if property was acquired before marriage, or if it is a gift. But anything gained during the marriage is equally owned. 
(3) Difference is that it operates more like TC. Half interest in whole that is devisable by both of the parties. Only between H & W.
6) Land Use Controls 
a) Judicial Land Use Controls: Nuisance
i) Trespass – an invasion of a possessor’s interest in exclusive possession of land. T-pass protects exclusive possession, more difficult to prove. 
ii) Nuisance - Invasion of a possessor’s interest in the use and enjoyment of the land
iii) Trespass v. Nuisance 

(1) Martin v. Reynolds (handout) 
(a) Def’s aluminum reduction plant emitted fluoride compounds that were ingested be the cattle at the plaintiff’s nearby farm and the farm could no longer be used to raise cattle. Plaintiff brought a complaint of trespass. Def wanted to say it was nuisance. 
(b) Judge breaks with previous common law and says the deposit of the particles constitutes a physical intrusion and is trespass despite the size of the particles. Actual damage is not an essential ingredient of trespass, but protection of property for the plaintiff is. Damages were consequential but does not mean they were not a direct intrusion. E=MC 2 . 
(c) Main point – Modern notion of trespass, you have to have a more broad view of trespass because of the nature of industry. doesn’t matter if they tried to stop it, the plaintiff still has a right to protect their property from invasion.
iv) Balance of benefit to community v. harm
(1) Versailles Borough v. McKeesport Coal (handout)
(a) Def operates a coal mine, smoke from the mine affects plaintiff. Pl seeks  injunction against the nuisance. Said they are subject to “annoyance, personal inconvenience and aesthetic damage”. Def is using the standard method for the industry. And they employee a lot of people in the community. 
(b) Issue –  Whether an injunction would cause greater harm than it would prevent.
(c) The gases thrown off by the fire are not sufficient to bring about the results alleged by the plaintiff. Annoyance of the gases is trivial compared to the harm that would be done to the community if the mine was closed. And is mining in an ordinary way according to the practices of that type of mining. 
(d) Balance test – harm of the nuisance v. necessity of the business. 
(2) Morgan v. High Penn Oil Co (p 747)
(a) Def has an oil refinery, for a few hours two or three different days during the week during the entire time the refinery has been running, the oil refinery emitted gases and odors in great quantities, and it made people in the area “uncomfortable and sick” and impaired their use and enjoyment of the land.
(b) In operating the refinery Penn intentionally and unreasonable invaded their use and enjoyment of the land.  Nuisance in fact, not a nuisance in law.   Doesn’t do a balance test, just says there is irreparable injury. 
v) 3 types of way to look at nuisance – 
(1) Nuisance from Jost –  has a threshold (substantial/unreasonable or not). 
(2) Nuisance from Restatement – balancing. 
(3) Statute – R – 826(b) – if we do authorize balancing test, big operations w/ a lot of utility, may be able to outweigh the little guy even if there is severe injury.  Even if the utility of the conduct(industrial activity) outweighs gravity of the harm, there still might be unreasonable harm, if the harm caused serious and the company can afford to pay.  
vi) Possible remedies from Nuisance – 
(1) Injunctive relief (Estancias) 
(a) Estancias Dallas Corp v. Schultz (p 755)
(i) AC unit is located at back of def apt buildings, very close to plaintiffs house. The unit sounds like a jet airplane. It was a quiet neighborhood, they can no longer live their lives as they previously had. 
(ii) Weigh the costs, different AC unit is more expensive. There is not testimony finding a benefit to the public in general from these apt buildings. There is not a shortage of apts in the city.  There is not enough evidence of a necessity to give damages rather than an injunction. More important to maintain use of this private home. Did not use unreasonable standard as in 826(b). 
(iii) They don’t want damages, they want to live there. 
(2) Nothing  (Versailles) let the coal company continue. 
(3) Damages (Boomer)
(a) Boomer v. Atlantic Cement (p 759)
(i) Cement plants pollute the air. The cement plant of the defendant has damaged the nearby properties of the Plaintiff.  Property value diminished. Health effects. Pl. brought actions for injunction and damages alleging injury from dirt, smoke and vibration. 
(ii) Court considers – Conditional injunction, on hold to until they come up w/ technologies. Or Permanent damages. Decides to award money damages for offensive conduct rather than injunctive relief. Compromise. Permanent damages, they won’t have to keep bringing suit. 
(iii) Dissent says you are licensing a wrong, and pl is still being injured. 
(4) Or you have to pay, but you get injunctive relief.
(a) Spur v. Del Webb (766)
(i) Pl offers homes for sale. But has difficulty selling because it is so close to the feed lot. Plaintiff alleges it is a public nuisance. Statute says public nuisance can be a breading place for flies any populous area. In order to maintain a public nuisance Pl has to show special injury, which he can as a developer.
(ii) Spur has to move, but DW has to pay. 
(iii)  The land was under-priced, he wanted this land cause it was cheap, and if he wanted it so bad he’d have to pay to remove the old use.
(5) Private Nuisance v. Public Nuisance – 

(a) Mark v. Oregon (handout)
(i) Plaintiff lived on wildlife area on an island. State own and manages the wildlife area. People engage in public nudity and sexual activity in the area. Pl has been forced to witness public nudity and say the def has the authority and obligation to control activities of the public in the area.
(ii) Public nuisance – invasion of right common to all members of the public. Private action to enforce requires proof of special injury. any public harm will usually be felt by all individuals, must be a distinctive injury. 
(iii) Private nuisance –  unreasonable non-trespassory interference w/ another’s use and enjoyment.
(iv) H/R – many of the Pl’s claims they share in common w/ the public such as coming into contact w/ public nudity. And those things are not “directly” related to use and enjoyment,  
b) Private Land Use Controls – Law of Servitude

i) Affirmative servitude – covenant or promise
ii) Negative servitude –  could be easement or covenant. Negative easement is preferred.
iii) Easement – A is given right to enter upon B’s land. 
(1) Appurtenant – dominant tenement and a servient tenement. Dominant tenement benefits from using a part or something on servient tenement’s land.
(2) Servient estate – land burdened by non possessory use. 

(3) in gross – personal. (ex utility) 
(a) Miller v. Lutheran Conference & Camp ( p 824)
(i) Brothers start a company. Company creates artificial lake. Company deeds lake to each brother for use to fish & boat. One brother dies, executor of his will wants to let others use it for recreation.
(ii) It was an easement in gross, When you subdivide an easement in gross, the have to act in concert. You have to agree on the use. And bathing wasn’t one of the uses. Don’t want to burden the land w/ something that wasn’t previously intended. 
(4) profit a prendre – take off things of the land that were thought of as “part” of the land.  Implied within it a right of way easement. Take and remove a resource from another’s land. 

(5) Types of Easement – 
(a) Easement by grant – A grants B right to traverse black acre. Affirmative easement by grant, in writing. 

(i) Willard v. 1st Church of Christ (p 785)

1. M was a member of a church across the street and allowed it to use the lot for parking. P had M deed the land but the deed said the vacant lot was to be used for a parking lot for the church. P conveyed to W but did not stipulate the parking lot easement.

2. H/R - The covenant to keep it a parking lot must remain. 

3. Rule – nature of easements is such that you must balance that harm that may be done of the interest of the third party w/ the intent of the grantor. Her clear intent to do something v. his reliance and injury from that reliance.

(b) Easement by prior use –  implicitly reserved that use because the prior use was apparent, continuous and not strict necessity but reasonably necessary. (Van Sandt). 

(c) Easement by necessity – 
(i) Holbrook v. Taylor (p 791)
1. Roadway ran through Def land, Pl needed it to access major roadway, it was used w/ permission for 30 years. The dispute arose in 1970 when Def wanted to secure writing from pl to relieve him from liability for injuries that may happen on the land.  Def put obstruction on the road. Pl had improved the road. 
2. Was not a prescriptive easement because Def gave him permission. They relied on the permission to improve it and improved it at their own expense.  It has turned into an easement by Estoppel. He can’t revoke the license because it includes a right of entry. 
(d) Prescriptive easement – similar to AP. 
(i) Othen v. Rosier (p 802) Prescriptive/implied easement. 

1. H owned land. Sold some to Pl and Def a year apart. Conveyed the rest a few years later on the same date. There was a road that Pl road flooded from Def’s levee. Pl sued to get injunction. Pl sued saying there was implied and prescriptive easement. 

2. turns out at the time of conveyance there wasn’t a necessity for the easement. The necessity arose a few years later. Plus didn’t have continuous possession necessary for prescriptive. 
(ii) Prescription v. AP.  AP requires exclusivity. But prescriptive does not necessarily. Prescription adds exclusivity, because there is a bias against the public getting a prescriptive easement, doesn’t mean the servient owner uses it as well as prescriptive person, just has to be different than the rights of the general public.
(e) License easement –Grants someone a license to come on the land. May become irrevocable. 
(f) implied easements 
(i) easement implied on the basis of apparent and continuous, existing use is “quasi-easement”. It is implied to protect probable expectations of grantor and grantee that the use will continue after conveyance.
(ii) Easement implied when the court finds the claimed easement is necessary for the enjoyment of the land, and it was necessary when the dominant parcel was conveyed or severed from the servient parcel. The servient parcel still needs it. 
(iii) Van Sandt v. Royster (p 796)
1. G has a sewage pipe that goes from his property through R’s property, through VS property, to the city sewer located next to VS property. When the property was conveyed to VS the deed did not stipulate an easement or mention the sewage pipe. The sewer floods in VS property and he sues to enjoin the Def from using the underground later sewer drain. 
2. Prior use must have been known to the parties at the time of the conveyance. The easement (sewer) was necessary for the continued use and enjoyment of the land. Pl should have realized there was a sewer/plumbing when they bought it. 

3. Easement by prior use or necessity you have to find a common owner. The one common owner had a prior use of this, so when it was conveyed that use still exists. 
(6) Public Trust Doctrine 
(a) Mathews v. Bay Head Improvement Assn. (p 816)
(i) Association owns parcels that are on the beach. And they charge membership for use of the beach. 

(ii) They have private land but it can’t be exclusive. The allow other members that aren’t owners of specific land plots to use it, and it has been used by fishermen so you can’t exclude anymore. Public has to be able to enter and use the beach.
(7) Custom and Right to exclude

(a) Thornton v. Hay (handout)
(i) Hays have a resort and want to fence in their part of the beach. To keep people out. Court says Right to public to use this is superior to the right of the private use. 
(ii) Court relies on doctrine of custom – (similar to AP) Beach had to have been used this way since settlement. 
1. 7 requirements -  ancient, w/out interruption, peaceable, reasonableness, certainty, obligatory, repugnant. 
(iii) Loses the right to exclude because no one had ever done this before, sort of known in the area that you can’t do this. 
(8) Scope of Easement – easement that benefits non-dominant land.  Easement  can grow, with reasonable development of dominant estate, can’t over burden servient estate. Can’t use easement to benefit non-dominant land. 
(a) Brown v. Voss (p 833)
(i) Easement can’t be used to benefit non-dominant land, is the general rule. Unless you make another deal, such as you can use it in a specific way. 

(ii) Can use the easement to get to property as long as it’s only used for a single family dwelling. Nominal damages awarded because no injury. Gives an alternate, you can use it if you use it in a specific way. Someone should be held responsible for creating land locked land.
(9) Termination of Easement
(a) 2 ways to terminate easement – prescription, or dominant and servient tenant come to be the same owner.  Servitude can be terminated. Can be subject to prescription by servient estate, can be abandoned, can be released. 
(b) Preseault v. US (p 843)

(i) Act gave ICC authority to abandon a RR line or permit discontinuance of a rail line and transfer the RR right of way to public or private group willing to convert it to a private trail. RR acquired a tract of land, used it for RR purposes, then it was no longer used years later. They then sought to use it for a public trail. 

(ii) Questions: did Govt acquire easement? Was it a taking? Did Govt abandon? 

1. Acquired an easement because RR just acquired the land it needed, right of way. 

2. But if it’s an easement, for it to be used for a public trail in the future, the parties had to contemplate at the time the easement was created that it could be used in this way. 

3. abandonment – Govt abandoned use of it b/c they took all railway lines from the land. Abandonment is not just “non-use” it means expressed an intent to not use it. 

4. taking? – it was a taking b/c they are taking the tract for a new use, and the owner should be compensated. 

(10) Negative Easements – right of dominant owner to stop servient owner from doing something on servient land. 

(a) NE can be expressed as a promise or a grant. A promises B not to do something. Or A is granted the right that B will not do something on the land. 

(b) Four types recognized by English courts – 

(i) Block windows

(ii) Interfere w/ air flow

(iii) Remove support in your building

(iv) Interfere w/ water flow in artificial stream. 
(11) Covenants running with the land.  (negative covenant v. negative equitable servitude)
(a) If you want Promises to run w/ the land, you have to (first two just for injunction, need all four for damages) :
(i) intent – say it goes to heirs and assigns etc etc. Intent is easy to satisfy
(ii) Notice – no recording system in England. It is easy to show now. 
(iii) privity (if damages are sought) – neighboring lots don’t have privity. You have privity with someone who granted you an interest. If you want money damages for failure to fulfill a covenant have to show vertical and horizontal privity. 
1. horizontal privity – original parties to the agreement, what type of relationship? Has to be a transfer of deed between the two contracting parties. Neighbors don’t have this. 
2. vertical privity – the relationship between transferor and transferee.  You have vertical privity if C has the exact same estate as B; lease is not the same estate. 
(iv) touch and concern (if damages) – the relationship between original contract and the parties, does it affect property value of the land. Affect the monetary value of the land. 
(b) Negative covenant v. negative equitable servitude– Main difference is the remedy you seek. You can’t tell the difference between the two when it is created, you see the difference between the remedy you seek. equitable servitude was limited to injunctive relief.
(i) If you have a negative covenant and you just want injunctive relief you just need intent and notice. 
(ii) Covenant means you want damages and/or injunction. Thus you have to show intent, notice, privity and Touch and concern. 
(12) Covenants – 

(a) Real covenant – a promise respecting use of land that runs with the land at law. Can be negative promise (promise not to do something) or an affirmative promise (a promise to do an act). Covenant is not enforceable against an assignee who has no notice of it. 
(b) Equitable servitude – a promise with land held in equity. Equitable servitude gets rid of privity. 
(i) Tulk v. Moxhay (p. 864)
1. Old case that created equitable servitude. 
2. 3 promises transferee made to transferor – 
a. Keep and maintain (affirmative covenant),
b. uncovered by buildings (don’t develop is a negative), 
c. privilege of admission for tenants, buy keys (easement). 
(c) Racial Covenant - 14th amend requires equal protection from the states.

(i) Shelley v. Kraemer (p 905)
1. Property owners in a neighborhood signed a recorded agreement that only whites could live in the area, racial covenant. Black family attempted to move in. This is an agreement between private individuals. The purposes of the restrictive agreements were secured by judicial enforcement.  

2. Issue - Validity of enforcement of private agreements, restrictive covenants, which exclude people based on race or color from ownership of real property. 

3. H/R – Among civil rights protected by 14th amend is the right to own property. the state courts did this, so the court action violated the 14th amend. Also they someone sold it to them. so only was the covenant enforced by the courts when the neighbors brought suit, and that is a state action. (Sort of an means to an end to curb racial discrim). 

(13) Termination of Covenants – reliance on a covenant, holdouts. 

(a) Western Land Co. v. Truskolaski (p 911)

(i) Def subdivided the land and subjected the lots to certain restrictive covenants which restrict it to single family dwellings. Easier to sell land w/ this covenant. A person moves in, builds a house. Some years later nature of the area changes, it is more efficient to build a shopping center, owner seeks to do this. Person who has the dwelling says no, I have a covenant. 

(ii) H/R – the commercial activity has changed in the area, but the def failed to show it is unsuitable for residential purposes.
(iii) Rule – majority of the land owners say ok you can do it, holdouts can still enforce the land. Has to be unanimous, because if just one owner relied on the covenant they would be prejudiced by dissolving it.

(iv) Changed conditions – can terminate covenants that are no longer useful. But in this case it still was useful. 

(b) Rick v. West. (p  916)

(i) Rick owned 62 acres. He subdivided, and declared a covenant restricting the land to single-family residential use. Sold small lot to W. Later had it zoned to be industrial. But W would not release the covenant to allow it to be developed. 

(ii) Rule – Not a balance like nuisance. We just enforce. This was a deal that people relied on. 

(c) Restatement 3rd   (p 917) – when change has taken place since creation of a servitude, court may modify it to permit purpose to be accomplished, may terminate servitude. 

(d) Pocono Springs v. MacKenzie (p 921)

(i) Def purchased a lot, eventually wanted to sell but were unable to. Try to abandon, so they don’t have to pay membership fees required of residents. 

(ii) Law in this state, you can’t abandon a perfect deed (fee simple), must be conveyed. 

(e) Common Interest Communities – All owners in the community are bound to contribute to support the common property, whether or not you use the common property facilities. Usually a homeowners association that makes decisions for all residents, may adopt new regulations.  
(i) Condominium – You own the walls the community of condos owns the common areas, you pay a fee to keep up the general community. You don’t rent it you own it in fee.

(ii) Nahrstedt v. Lakeside Village Community (p 927)

1. N bought a condo, there was written in the projects declaration when it was built a covenant restricting pets. She had a pet, but said it didn’t cause any nuisance. 

2. Court says –  unless the covenant is out of bounds, we are enforcing a covenant. People who enter into the covenant rely on the covenant. They bought into a common interest you assume you are protected and burden by the requirements. The no pet restriction was in the master deed which holds more weight than regulations enforced by the homeowners association.

c) Eminent Domain and Regulatory Takings –
i) Eminent Domain – power of Govt to force transfers of property form owners to itself. 

(1) Different rationales –

(a) It was originally the state’s property, and Govt can take it back if needed. 

(b) Economic efficiency requires Govt to be able to take property. 

(c) King originally owned the land in feudalism. 

(2) If Govt “takes” your property you law requires “just compensation –

(a) Offers a protection to private entitlements. 
(b) Pmt requirement imposes discipline on Govt to only pick the important projects. Because it has to pay. 
ii) Public Use – 

(1) Hawaii case said what is public use is up to the legislature. If the legislature enacts a statute requiring property to be transferred to Govt for public use, court must have deference. Public use is a public purpose – has to be a public benefit.
(2) Poletown (p 1108)– introduced standard of clear and significant public benefit, doesn’t deny the public use benefit. 
iii) Regulatory Taking – different than public use. Govt does not acknowledge it’s taking, it is regulating it’s use of the property to achieve public benefits. 

(1) Loretto v. Teleprompter (p 1116) Where cable lines installed an apt building considered a taking? 

(a) Regulations cannot require a private party to suffer the invasion by a 3rd party. When the character of the Govt action is a permanent physical occupation, it is a taking even if it performs an important public benefit. The entirety of the use right the apt owner previously had was seized by the Govt. Also this invasion may inhibit alienability. 
(b) Per se Rule – A physical intrusion by the Govt is a taking. 

(2) Hadacheck – convicted for violating a zoning ordinance. Ordinance said there are no brickyards where Hadacheck is.
(a) Court said police power is essential, not limited to when he bought land, it is now a nuisance, not unreasonable for zoning board to determine brick yard was a nuisance. 
(b) Other per se rule arose out of this – if you maintain a nuisance it’s not a taking if Govt stops it. Per se taking defense, if it’s a nuisance, no compensation. 
(3) Just v. Marinette County – preventing a public harm is not a taking. 
iv) Takings – if Govt action reaches a certain magnitude it is compensable; severe diminishment in value

(1) Conceptual severance - 

(a) Penn Coal v. Mahon (p 1140) (surface and mineral estate)
(i) Penn coal conveyed to M. But they kept the “mineral estate” (similar to profit) underneath M’s property to mine coal. Kohler act was passed which prohibited coal mining that caused subsidence to the above ground dwelling or land, unless the coal company owns that land.  

(ii) Every Govt action may diminish rights as Kohler act does, but it is only compensable if there is a severe diminishment. In this case the only house is only a small portion of the coal company’s estate. 

(iii) Also looked at benefit of regulation – it benefited only one individual, maybe  it’s not worth it.
(iv) Dissent – have to look at property as a whole. Can’t say this part is burdened by the other part, depends if there is diminishment of entire property. 
(2) Keystone – act that is similar to the Kohler act. Court said Act didn’t go too far, because the public interest was greater because the statute says it is protecting public harm. Only about 2% of coal mining would be affected. 
(3) Takings balance test – did Govt action go too far? Severe diminishment. 
(a) Penn Central Trans v. NYC (handout, p 1156)

(b) Landmark preservation law says you have to get permission to modify a designated landmark. Penn Central proposes to build 50 story building and is denied. Penn says it’s a taking and they should get just compensation. 

(c) “health safety, morals, or general welfare” is promoted by keeping the landmark in tact or at least keeping it respectable looking. Also it wasn’t a denial of any right to build, just couldn’t build a giant building. 
(d) Penn Central Balance test – If it goes “too far”
(i) Economic effect – Penn still has present use, and Govt awarded him other development rights. 

(ii) Investment backed expectations – sunk costs. 

(iii) Character of Govt actions –

1.  permanent physical occupation by Govt? 

2. Is this a Noxious use?

(e) Dissent – the Relevant parcel here is the airspace above grand central, the guy can’t fully develop his land which should be a taking.
(4) Common law basis for legislative action – 
(a) Lucas v. So Carolina Coastal Council (handout)

(i) Pl paid for two parcels, after that legis enacted a statute saying he couldn’t build permanent habitation dwellings there. 
(ii) Rule – Either physical invasion or completely depleting all economic value of land is a taking. 
(iii) H/R – It may not have to be compensated if the uses that are being prohibited were not part of his original title to begin with. if you come up w/ a new law like this it must have a background in the law of nuisance and property already in the state for it not to be a taking. 

(iv) Dissent – can’t eschew compensation just because it wasn’t previously lawful.
(5) Modern application of Penn Central Balance – 


(a) Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency (handout)

(i) Tahoe agency decided to put moratorium on development on certain parcels in Lake Tahoe. The lake quality was being depleted and they needed to study it. Owners of land said the restriction was a taking. 

(ii) Lucas – not economic wipeout (temporary) and not a complete physical invasion. This isn’t a taking, also doesn’t go too far according to Penn, and it is only a limited restriction, also look at public interest needed to preserve the land – this is a fair and just restriction. 
