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The Basics of Admin Law:

· 2 different kinds

· The law that governs, limits, and constrains agencies

· The law that agencies make 

· Two types of laws that govern agencies

· Substantive Law – law that defines what action can be taken

· Procedural Law – law that requires an agency to go through certain steps in order to take an action

· Disputes in administrative law

· 3-sided disputes are usual

· There can be two-sided disputes, such as in federal benefit programs

· Sometimes the only way to get agency attention is through litigation. 

· Winning a case is not the only issue 

· Fund for Animals v. Rice – agency technically won, but through the litigation process, the plaintiffs negotiated changes to the permit that were more protective. 

Lawsuit under the APA (for almost all APA cases)

· Jurisdiction: 28 USC §1331

· Cause of Action: 5 USC §702

· Standard of Review: 5 USC §706

· Arguing without observance of procedure required by law

· This changes with the facts of the case

· §706 lists the types of challenges

Agency

· APA §551(1) – agency means each authority of the Government of the United States, whether or not it is within or subject to review by another agency but does not include

· The Congress

· The courts of the United States

· The governments of the territories or possessions of the United States

· The government of the District of Columbia

· Agencies composed of representative of the parties or of representatives of the organization of the parties to the disputes determined by them

· Courts martial and military commissions

· Military authority exercised in the time of war or in occupied territory, or

· The functions conferred by different codes. 

· Broad definition

· President as an agency?

· Franklin v. Massachusetts – determined that President was not an agency

· This is contrary to the actual language of the statute but the President has never complied with the APA and no one has ever challenged. 

· Concern with separation of powers and historical practice


· Vice-President?

· Not when acting as President of the Senate

· Occasionally President by executive order will give authority to VP to do something, but this is probably not determinative because usually Congress delegates authority to agencies. 


· Different Types of Agencies

· “Departments” 

· Highest status

· “Executive agencies”
· Departments and sub-entities within the agency
· 99% of the time it doesn’t matter whether an agency or a Department

· Department heads make up the Cabinet

· Headed by Secretaries, except Department of Justice (AG)

· Appointed by President with the advice and consent of Senate

· Hold the office at the pleasure of the President 


· Independent Executive agencies

· There are only three

· EPA

· Small Business Administration

· Social Security Administration

· Independent Regulatory agencies

· Agencies that are not part of a department – freestanding
· Exception: FERC is an independent agency, but part of the Department of Energy

· 4 characteristics of Independent agency (make them more indy from Pres)

· Multi-member head

· Heads can only be removed for cause

· Members serve staggered terms of years

· Bipartisan
· Examples: NLRB, FTC, Federal Reserve Board, EPA, and SSA

· Reasons for indy agencies:

· Historical precedent that the issues were to be decided by experts – that there is a definite answer that can be discerned only by expertise, not political influences. 

· To limit their efficacy – Consumer Product Safety Commission and FTC. 

· State Agencies

· Same basic structure as federal

· Some State agency heads are elected

· OREGON AG and Secretary of State answer to electorate, not Governor

· Independent agencies as State level (e.g. PUC)

· State-only agencies – Universities


· Functions of Agencies

· Execute the laws of the United States

· Regulate private activity (Regulatory Agencies)

·  Justifications for regulating private conduct extensively:

· Private market economy, but markets are subject to imperfections

· Regulations help to make the market transparent

· Unregulated operation of markets may produce results that are unacceptable to social values

· To control insufficient competition (e.g. utility markets)

· Spillover costs (e.g. CERCLA provisions)

· Administer entitlement programs

· Work to deliver funds to proper persons for the proper purposes

· Can have regulatory effects

· To be eligible for a certain entitlement program, the recipient must do something. 

· Must be appropriate – litigation can surround whether qualifications for receiving benefits are so. 


· Enabling Act – Statute that creates agencies and defines their boundaries. 


· Types of Agency action (3 types)

· Law-making functions

· Rulemaking

· Adjudication 

· Corresponds to judicial function of the courts

· Agency applies existing rule or statute to a set of facts to determine what outcome is required – same effect of court case

· Many agencies have not been granted adjudication authority

· To bring an enforcement action the agency has to bring an action in a federal court 

· Modern approach is to grant adjudicatory powers through compliance orders or penalty orders. 


· Investigations

· Corresponds to executive branch authority
· Grant of power to investigate possible violations of statutes. 

· Subpoena power is the most common tool

· Recording and reporting requirements for regulated entities

· Inspection powers

· Powers of investigation are subject to judicial review 

· Ensure compliance with statutory authority and Constitutional requirements


· Separation of Powers issues with Agencies

· Agencies combine the functions of the three branches into one entity

· APA is in part a response to the tension between efficiency and lack of democratic accountability 


· Influencing Agency Action

· Access to Government 

· People with power get access to people with answers.

· Representing Clients

· With respect to agencies 

· Oral and written advocacy 

· Knowledge about client’s project and purposes

· Lobbying

· If agency, with respect to lawyers who are dealing with agencies

· Debate over who the agency lawyer’s client is

· Public 

· Head of agency

· President

· Agency **

· ABA rules of professional conduct

· Represents the organization acting through its authorized constituent parts – duty to protect integrity of organization.

· Importance of question

· Outcome of conflict questions

· Appropriateness of disclosure of confidential information

· Amount of discretion the lawyer can exercise in handling litigation

· Agencies cannot ignore the unambiguous advice of the agency attorney


· 4 distinctions from private attorney

· Bound to comply to the provision of federal law that requires information received in a dept. involving a federal crime by government employee to be reported to AG
· Duty of government attorney is not to defend clients against criminal charges, but to take care that the laws are faithfully executed.

· Representation is not for the benefit of an individual but for the public

· Absence of a privilege against a grand jury demand is not likely to decrease substantially the candor and availability of government attorney’s advice. 


· DOJ attorney

· The agency’s lawyer, but client is DOJ

· DOJ makes decisions:

· Whether to bring case

· How to proceed or settle

Rulemaking

· Basics of Rulemaking Power

· Corresponds to legislative action

· Rules have the same force and effect of law
· Most agencies have rulemaking power

· Power limited to what authority the agency has been delegated 

· Quasi-legislative

· Judicial review to make sure within legislative mandate

· Rulemaking must have adequate reasoning to uphold
· Must follow procedural safeguards
· Role of the agency lawyer in rulemaking:

· Compliance with applicable procedures

· Compliance with legislative mandate and limits

· Defense in agency challenge

· Rule vs. Order

· Rule 

· APA §551(4) – Rule means the whole or part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency and includes the approval or prescription for the future of rates, wages, corporate, or financial structures or reorganizations thereof, prices, facilities, appliances, services or allowances therefore or of valuations, costs or accounting, or practices bearing on any of the foregoing. 

· Designed to interpret a law or policy

· Agency statement of future effect

· Order

· APA §551(6) – order means the whole or part of a final disposition, whether affirmative, negative, injunctive, or declaratory in form, of an agency in a matter other than rule making but including licensing. 

· Anything that is not a rule. 

· Sources of proposed regulations

· Statutory Command
· Legislation requiring specific regulations

· Most common source

· Statutes often give agency wide discretion

· Proposals

· Staff 

· Bottom-up approach

· Through staff suggestion, new science or information on prior regulations, or through a formal agenda-setting process

· White House/ Congress 

· Top-down approach

· Public

· Lobbying

· Rulemaking petition (5 USC §553(e))

· Regulatory Agenda

· Semi-annual publication

· Agencies must publish intent to initiate a rulemaking


· Public Influences on Rulemaking Process

· EPA Structure – page 53-57
· Lobbying – Tactics and Strategies

· Problem 2-1, page 51.
· Lobby Congressional members of executive officials to put pressure on agency to go through rulemaking

· Call the agency and talk to person in charge

· Media work

· Coalition building

· File comments with respect to the rule (may not even have a formal process early on, but file comments anyway)


· Petition for Rulemaking §553(e)

· APA requires each agency “to give an interested person the right to petition for issuance, amendment, or repeal of a rule.” 

· Will most likely be apart of a larger lobbying strategy. 

· Specific agencies may require further procedures


· Agency Responses

· APA mandates that “prompt notice shall be given of the denial in whole or in part of a written application, petition, or other request of an interested person made in connection with any agency proceeding,” and “the notice shall be accompanied by a brief statement on the grounds for denial.” §555(e)
· A petition for rulemaking way to force agency action. 


· Inaction 

· §551(13) – Failure to act is an Agency action
· Includes the whole or a part of an agency rule, order, license, sanction, relief, or the equivalent of denial thereof, or failure to act. 

· §706(1)

· Judicial review can “compel agency action unlawfully withheld or unreasonable delayed.”


· Difficult to compel agency action

· Problem 2-2 

· Lawsuit may informally convince agency to take some sort of action

· Since no record of a decision, it is harder for courts to evaluate reasonableness of inaction. 

· Agencies have a lot of discretion in choosing priorities.

· NOTE: Unreasonable delay can also come up once rulemaking has been initiated, but an agency has not completed. 

· Telecommunications Research and Action Center (TRAC) v. FCC, 1984

· Is agency’s delay so egregious as to warrant judicial command?

· TRAC Factors: to determine if agency inaction is unreasonable

· Time –  reasonable explanation

· Statutory timetable

· Less tolerable if public safety rule
· Effects on other agency action

· Interests prejudiced by delay

· NOTE: Court does not have to find impropriety in delay in order to find unreasonable delay. 


· Statutory Deadlines

· Deadlines are not always strictly upheld

· Courts can allow equitable discretion, but courts impose a heavy burden of justifying impossibility claims. 

· Some courts even see deadlines as non-binding. 

· On the basis of competing priorities.

· See as only one TRAC Factor. 


· Denial of a Rulemaking Petition

· Final agency action ( judicial review

· STD: Arbitrary and capricious

· Applicable law (legal issues)

· Basis of agency denial (factual issue)

· A&C – when the agency has failed to “articulate a satisfactory explanation for its action including a rational connection between the facts found and the choice made.” NSO


· Likelihood of Court overturning agency is slim

· Problem 2-3, page 69
· Narrow Std of review

· Agency only has to have a rational basis
· “Limited to ensuring that the agency has adequately explained the facts and policy concerns in relied on, and that the facts have some basis in the record. Arkansas Power and Light v. ICC
· An agency must base its decision on the technical and scientific data in the administrative record. If it does not, a court will find that the agency’s denial was “arbitrary and capricious.” This standard is narrow, but “it does not shield the agency action for a thorough, probing, in-depth review.” Northern Spotted Owl v. Hodel, 1988. 


· NOTE: Distinction between denial of a rulemaking petition and decision to terminate a rule after a record has been completed. Williams Natural Gas Co v. FERC. 
· Sufficient evidence for a court to evaluate


· The Exceptions to the APA Rulemaking Procedures

· First step for a lawyer is to determine whether APA procedures apply at all.
· APA focuses on private person who is restricted from doing what he or she wants. 


· APA’s rulemaking requirements do not apply to 3 types of rules: 

· Military or foreign affairs

· Agency management or personnel 

· Involving public property, loans, grants, benefits, or contracts. 

· Public lands

· Student loans, small business loans, housing loans

· Social Security, Medicare, welfare rules

· Procurement regs and government sales, such as BPA power. 

· Section is broad b/c government was concerned about regulated entities having a say, and they are benefactor of public services. 

· ** Most agencies have said they will follow APA and §553.


· 4 Exceptions from Notice and Comment Requirement §553

· Problem 2-4, page 76
· Rules of agency organization, procedure, or practice. 

· American Hospital Association v. Bowen, 1987

· Purpose: ensure that agencies retain latitude in organizing their internal operations

· Test: Substantive Rights Effect 

· Procedural or Substantive

· The exception covers agency actions that do not alter rights or interests of parties, although it may alter the process by which parties relate to agency. 


· Jem Broadcasting Balancing Test:

·  Agency can avoid notice and comment for procedural rules “if the interests promoted by public participation in rulemaking are outweighed by the countervailing considerations of effectiveness, efficiency, expedition and reduction in expense.”


· E.g. Rule that changed adjudication system of agency was considered to be substantive since agency made substantive value judgments and weighed priorities. 

· E.g. Rule that changed application to prohibit amendment of application. Jem Broadcasting 

· Interpretive rules

· See non-legislative rules section for legal issues
· Statement issued by an agency to advise the public of the agency’s construction of the statutes and rules which it administers. 


· General agency statements or policy

· See non-legislative rules section for legal issues
· Statement issued by an agency to advice the public prospectively of the manner in which the agency proposes to exercise a discretionary power. 


· Good Cause Exception
· Other rules for which notice and public procedures are impracticable, unnecessary, or contrary to the public interest 

· Has been narrowly construed

· Agency must show good cause to apply this exception, and publish good case finding and reasons thereof with the rule. 

· NOTE: Agency cannot fail to go through notice and comment and then claim good cause because of delay in process


· Definitions from APA’s legislative history:

· “Impracticable” - a situation in which the due and required execution of the agency functions would be unavoidably prevented by its undertaking of a public rule-making procedure. 

· “Unnecessary” - unnecessary so far as the public is concerned, as would be the case if a minor of technical amendment

· “Public interest” supplements the previous two terms 

· Purpose of Good Cause Exception

· Allows agency to make rules in response to emergencies
· NOTE: If agency promulgates emergency rule w/o n/c, the APA does NOT require later notice and comment, and it does NOT impose a time limit on the rule’s effect (MSAPA is diff—180 day effect)

· Interim Rules  

· Sometimes agency will use “good cause” exception, but it will invite public comment, saying it will consider them and make changes to rule, if appropriate


· Direct-final rulemaking

· In cases where the agency wants to invoke an exception, especially because the action is thought-to-be uncontroversial

· EPA invented because of worry about public backlash

· Process: 

· Agency publishes a final rule in the FR with a statement that the rule will become effective on a particular date unless an adverse comment is received before that date. 

· If an adverse comment is received, the agency withdraws the rule and goes through normal notice and comment procedures.

· Final thoughts on Exceptions:
· Crts construe exemptions narrowly and uphold reluctantly

·  Agencies may waive exemption or Congress may mandate APA

· 30-day delay on substantive rule’s effective date


Rulemaking Process

· Rulemaking – agency process for formulating, amending or repealing a rule

· 3 types: formal, informal, hybrid


· Vermont Yankee Nuclear Power Corp. v NRDC, 1978

· An agency is only required to follow the APA

· HOLDING: Courts cannot create more requirements for an agency to follow

· To do is unwarranted judicial review

· Congress has created the floor and ceiling for procedural requirements

· Agencies can choose to do more than APA requires and can be bound by other statues, but courts cannot force them to do so. 

· NOTE: This also applies to adjudication procedures. 

· Formal Rulemaking

· Must apply §556 and §557
· Trial-type process for rulemaking

· Congress require in very few circumstances

· Congress has to use “magic words” 

· Statute has to require a hearing on the record to invoke (U.S. v. Allegheny-Ludlum, 1972)

· Does not work when statute simply provides for a hearing


· Even when statute does use the magic words, notice and comment may still suffice

· U.S. v. Florida East Coast Railway Co, 1973
· Congress must unambiguously require
· HOLDING: formal rulemaking is only required when the language of the statute specifically requires it. 

· NOTE: Court has probably narrowed the applicability of this because a judicial type hearing is not really appropriate for rulemaking. Judicial-type hearings are adversarial and do not promote sharing of information or transparency. 

· Informal Rulemaking

· Basics:

· Most common form of rulemaking
· Informal rulemaking only subject to notice and comment procedures required by §553, including accompanying statement of basis and purpose when promulgated. 
· Elements

· Notice
· Opportunity for Comment
· Statement of Basis and Purpose

· Notice - §553(b)

· Notice of Proposed Rulemaking (NPRM or NOPR)

· Constructive Notice: Must be published in Federal Register 

· Actual Notice: Publication of notice not needed if persons subject to rule are named or either personally served or otherwise notified. 


· Components:

· Time, place, and nature of the public proceedings
· Legal authority under which the rule is proposed and 

· Either the terms or substance of the proposed rule or a description of the subjects and issues involved


· Agencies often publish much more than what is required. 

· An outgrowth of pre-Vermont Yankee cases

· Common hybrid rule component is to include background data in NPRM

· Text of proposed rule


· Adequacy of notice is a common procedural challenge to a rule
· Main question: did the notice fairly apprise interested persons of the issues in the rulemaking?

· Is 2nd Notice Required? Problem 2-5, page 99
· Tests:

· New rule must be a logical outgrowth of the first published

· §4: either terms or substance (purpose, general idea) of the proposed rule or a description of subject and issues involved. 

· Interests at stake must be fairly apprised that rule formulation was an option 

· In character with the original rule

· Issue that was changed was on the table
· Did not materially or substantially alter


· Court has invalidated when: 

· Issue only addressed in most general terms

· Where a final rule changes a pre-existing agency practice, which was only mentioned in an NPR in order to place unrelated changes in the overall regulatory scheme. Choco Manu Assoc v. Block.  

· Court ruled that the fact that someone filed a comment on an issue does not mean that picking up the proposal is a logical outgrowth. Chocolate Manufacturers Association v. Block, 1985.


· Tension
· Courts want to ensure that adequate notice is given but also do not want to discourage agencies from taking public comment into account when finalizing rule. 


· Opportunity for Comment - §553(c) 

· Requires agencies to provide interested persons with an opportunity to comment “through submissions of written data, views or arguments.” 

· No requirement for opportunity for oral presentation or hearing. 

· No specific timeline

· Common hybrid rulemaking procedure is to require 60 days

· Purpose:
· Allow agencies the benefit from the experience/input of commenters

· Make sure agency maintains an open and flexible attitude towards own rules. 


· Ex Parte Communications 

· Communications that occur outside of the prescribed public comment period

· NOTE: Formal rulemaking prohibits ex parte communications 

· Informal rulemaking

· §553 is silent on ex parte communications

· Congress can and does limit in an agency’s mandate

· Agencies often adopt procedures to limit as well


· Concerns about ex parte communications

· Need full record available for judicial review
· Ex parte comments threaten ability of other interested parties to participate meaningfully in rulemaking process
· Rules for ex parte communications: 

· Due process prohibits ex parte contacts when rulemaking involves “conflicting claims to a valuable privilege.”

· Sangamon Valley Television Corp. v U.S., 1959
· E.g. allocating TV station frequencies. 


· Communications with President are not limited
· Do not need to be put in public record.

· “Internal communications” 

· If decision is based on this decision, must still be supported by public record. 


· Communications with the public 

· RULE: if they are of singular importance (i.e. influence decision) put in record. 

· Home Box Office v. FCC
· HOLDING: agencies should refuse ex parte communications during comment period, but are not required to. However, if accept ex parte comments, must disclose them in record. 

· NOTE: This is Pre-Vermont Yankee so  not completely good law

· Sierra Club v. Costle, (reverse for a procedural error only if failure to observe procedural requirements was a&c, . . . and the “errors were so serious and related to matters of such central relevance to the rule that there is a substantial likelihood that the rule would have been significantly changed had errors were not made.”)


· Communications with Congress
·  RULE: permitted unless the communications are

· Designed to force the agency to decide upon factors not relevant in the applicable statute and 

· The communications affected the agency’s decision. 

· D.C. Federation of Civic Associations v. Volpe

· PRACTICE: agency puts everything in the record that was given to them and if oral if it was of import put in record. This is to cover their asses if rule is challenged as not being supported by the record. 


· Hybrid Rulemaking

· Any rulemaking process that goes beyond the APA
· Less burdensome than formal, more burdensome than informal. 
· 3 questions to ask:

· What is the trigger?

· What analysis must the agency undertake?

· Are the agency’s procedures subject to judicial review?


· Purpose

· Regulatory Reform

· Debate over effectiveness of additional requirements

· One person has identified over 110 procedural steps an agency might have to complete if every analytical requirement were applicable. 

· Worry over ossification of rulemaking

· Sources for additional requirements:

· Judicial interpretations (NOTE: From cases before Vermont Yankee and agencies still follow)
· Congressional Mandate
· NOTE: hybrid rulemaking procedures mostly come from Congress
· Other General Statutory Requirements:

·  NEPA

· Regulatory Flexibility Act

· Paperwork Reduction Act - see p ----
· Unfunded Mandates Reform Act of 1995

· Congressional Review of Agency Rulemaking Act

· Data Quality Act

· Information Quality Act

· Particular Statute’s Requirements – e.g. CWA

· Organic Act of Agency and internal procedures, incentives and mgmt. 

· Executive Orders


· Executive Orders

· The effectiveness depends on the President. 

· If President is not concerned with enforcement, than not important.

· If President does care, then agencies will follow through. 

· In general, most are not that important. 

· Some executive orders have been proposed for legislation. 

· Agencies and President are against this usually because it takes the power away from them to enforce the way they wish. 


· EO 12866

· Cost-Benefit Analysis

· Agency regulations (significant actions) should be adopted on a cost-benefit analysis, to the extent allowable by law. 

· Significant action – a rule with annual economic impact of $100 million or more on the economy or one with other significant effects on individuals, businesses, governments or the economy.

· Substantive aspect – an agency is forbidden from adopting a rule whose benefits do not outweigh its costs unless that is contrary to the agency’s statutory mandate. 

· Non-explicit caveat: costs and benefits must be defined 

· Meaning quantifiable and unquantifiable

· Agency will quantify when it can. 

· Oftentimes, agency rules protect goods that are not quantifiable in any real sense, such as the value of delaying a person’s death. 


· Centralized Review

· Office of Information and Regulatory Affairs

· Above agency

· Reviews what agencies are doing, tries to make sense of it.

· OIRA is part of OMB, which is supposed to represent the President’s views. 

· Efforts to be transparent:

· OIRA makes all documents exchanged between it and the relevant agency public

· OIRA makes a public list of rules that it is reviewing and identifies people from outside the government from whom it received written and oral communications. 


· TRIGGER: major rules and ones that will have an effect on small businesses

· Any agency, other than independent agencies


· Procedural Requirements: 130

· Sets 60 day comment period

· Use for decision making

· If significant regulatory action, then give information to OIRA before proposed rulemaking.

· OIRA/OMB cannot disapprove but can make agency repeatedly explain its decisions. 

· Once final rule, must go through OIRA process again.


· Judicial Review

· No direct judicial review for citizens b/c  set up as internal guidelines and were not meant to grant any substantive right or obligation
 

· Regulatory Flexibility Act

· Agencies must create a regulatory flexibility analysis whenever they propose a rule that many have a significant economic impact on a substantial number of small businesses, organizations or governments. 


· Trigger: courts have interpreted it to be when the rule significantly effects small entities that the rule is regulating

· Procedural Requirements:

· Initial analysis

· Reasons for proposed rule

· Statement of the objectives and legal basis
· Description of affected small entities
· Reporting and recordkeeping requirements

· Id of other federal rules that overlap or conflict with rule

· Description of any significant regulatory alternatives that would accomplish states goals but minimize impact. 

· Comment Period

· Final Rule – 

· Analysis part of official record

· Summary of comments

· Reasons why rule was adopted. 


· Judicial Review
·  A court cannot directly review substance of RFA

· Can consider RFA in general challenge to rule 


· Information Quality Act

· Purpose: Ensuring and maximizing the quality, objectivity, utility and integrity of information. 

· Application

· To scientific information used to justify regulations and 

· Information that is the basis of government report and web sites.

· Procedure

· Peer Review
· OMB must adopt regulations and agencies must implement
· Review

· Allow affected person to obtain correction of information,

· Statute is silent whether a person who files an information quality complaint can get judicial review (being litigated currently). 

· Every court case has said there is not review of agency failure to correct information requirement. 


· Unfunded Mandates Reform Act: 

· Requires c/b when gov’t makes unfunded mandate on local, state etc. or over $500 mill impact on private sector
· Limited Judicial Review: crt can’t enjoin agency, just require it to do c/b [after fact doesn’t have much impact]

· Congressional Review of Agency Rulemaking:

· New requirement for agency to submit new final rules to Congress for review; agencies delay effective date of rule 60 days


· Negotiated Rulemaking 135-145

· What type of reg is good for negotiated rulemaking? Identifiable, small # of interested persons

· Never widely used at fed level; Why? meant agencies lose their power
· Subject to Fed Advisory Comm Act (FACA):  Notice of meetings, public access to meetings and committee materials
· Funk: inconsistent w/o regulatory scheme of admin law—substitutes private law remedy for public law; undermines public interest b/c reduces disputes to private interests & no n/c; on its own, not a bad thing, but doesn’t fit into our current system 

Judicial Review of Agency Rulemaking

· APA provisions: 

· APA §702: Right of Review

· “A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of the relevant statute, is entitled to judicial review thereof.”

· APA §706: Scope of Review

· Determine how courts are to review agency actions alleged to be substantively unlawful, either because the agency has incorrectly interpreted the governing statute or because the agency’s decision is arbitrary and capricious

· Statutory Interpretation 

· §706(2)(A) directs reviewing court to hold unlawful agency action “not in accordance with law,” and agency action “in excess of statutory jurisdiction, authority, limitations, or short of statutory rights.”


· Justifications for Deference to Agency Interpretations:

· Delegation of power to agency, express and implicit

· Political accountability

· Expertise

· Agency speaks nationally, but courts speak locally.

· NOTE: When arguing whether an agency gets deference for an interpretation, use justifications as a point.  
 

· Chevron Deference - Chevron v. NRDC, 1984
· Use when: agency regulation interprets statute (formal interpretation by agency) 

· Chevron Two Step:

· Ambiguity: has Congress clearly spoken on the issue? Is the statute ambiguous?

· Reasonableness: Is the agency’s interpretation reasonable?


· STEP 1: Determining ambiguity

· Problem 2-9 – applying Chevron, page 154
· Court can go beyond plain language (unless Scalia)

· Chevron says “use ordinary tools of statutory construction”

· Statutory construction

· Legislative history

· Prior court decisions (only if the court in determining meaning says that the statute is unambiguous – Brand X)

· Look at particular statutory language at issue, as well as the language and design of the statute as a whole. 

· NOTE: Judicial review de novo if no ambiguity found. 


· STEP 2: Approaches to Reasonableness Requirement:

· Agency interpretation in line with statute

· Review the same materials that were reviewed in Step 1 to assess whether agency interpretation is reasonable. 

· Reasoned in a well-considered fashion. 


· Step Zero: Determining if Agency should get Deference at all

· Deference only give to agency that has control of statute

· For statutes that apply to all agencies, such as APA and NEPA, there is no deference. 

· Narrowing seemingly broad statutory authority 

· Usually in cases where agency action is controversial and makes big changes,  and agency uses statutory power that doesn’t directly speak to issue. 

· FDA v. Brown and Williamson Tobacco - Court determined FDA statute was not meant to regulate cigarettes as a “drug delivery device.” Although there was statutory ambiguity, the Court questioned the overall authority to regulate in that instance. Did not apply deference (unambiguous in that instance). 

· Gonzales v. OR – Court said DOJ could not clarify “ambiguities” in Controlled Substances Act because Congress would NOT have given AG power to define practice of medicine. This law was all about regulating illegal drugs, not defining what the practice of medicine was about. Therefore, no deference to the interpretation. 


· Scope of Judicial Review of Agency Rulemaking

· Judicial Review of 2 Types of Agency Decisions in Rulemaking:

· Relevant facts are (based upon information available)

· Type of rule, if any, is appropriate based upon the facts


· 3 issues under §706’s judicial review:

· Scope of Review

· “Arbitrary and capricious” or 

· “Substantial evidence”

· What constitutes the rulemaking record?

· What explanation obligations does the scope impose on an agency?


· Substantial Evidence Test

· Uses: 

· Formal rulemaking, §556-557. 

· Statutory Requirement 

· Instructs the court to uphold a rule if it finds the agency’s decision to be reasonable, or the record contains “sufficient evidence as a reasonable mind might accept as adequate to support a conclusion.” Consolidated Edison v. NLRB, 1938. 

· PRACTICAL: Both Scopes of Review are the SAME.
 

· Arbitrary and Capricious Standard

· Narrow standard of review.

· Historically viewed as very deferential (more so than substantial evidence)

· Had to show that there were no facts or good reason to support the agency action in order to overturn agency decision.

· Changed in 1970s – Citizens to Protect Overton Park v. Volpe
· Rejected idea that A&C is the same as under the Constitution

· “Requires the reviewing court to engage in a substantial inquiry, a thorough, probing in-depth review.” Must consider whether agency considered relevant factors. 

· Two reasons why changed:

· OP initiated record for informal rulemaking

· OP began need for agency to explain its decision in informal proceedings. 


· Relationship to Chevron Step 2

· Two may overlap

· Both address the adequacy of the agency’s reasons for the policy choice that it made. 

· Court has sometimes referred to them in the same way


· “Adequate reasons” requirement/ Hard Look Review – OP
· Even though OP applied to informal adjudication, courts picked up to apply to informal rulemaking as well. 

· Motor Vehicle Manufacturers Association v. State Farm Mutual Automobile Ins. – court confirmed adequate reasons necessary for information rulemaking. 
· Post hoc rationalization 

· If a court cannot determine the reasoning of the agency, a court will often remand in order to determine

· OP – remanded to ask head of agency

· Information received upon remand is seen with skepticism by courts 

· SEC v. Chenery Corp I

· Problem 2-10, page 166
· HOLDING: When agency has not provided an adequate explanation of their rule, even if court can discern a reason, court should remand back to agency. 

· PURPOSE: Congress entrusts the agency to implement the statute, not the Courts.

· NOTE: Critics consider this a reason for rulemaking ossification 

· NOTE: when an agency is rescinding a rule, the court uses the same hard look standard. 

· Reasons for not finding reasonable: State Farm 
· Failed to consider an important aspect of the problem, including an obvious reasonable alternative. 

· Explanation is at odds with the evidence

· Didn’t examine the relevant data

· Relied on irrelevant factors – factors Congress did not intend

· Decision is so implausible that it could not ascribed to a difference in view or the product of agency expertise


· Other factors courts weight in judging reasonableness

· Scientific data and expertise needed to make decision

· Routine action v. facially political action (State Farm)
· Economic and social impacts of the rule 

· Policy judgments

· When unknowable facts are being reviewed, courts should be highly deferential.


· Rulemaking Record

· §706 requires court to review the whole record

· The record provides the information to conclude whether reasonable decision.
 

· Formal – compiled through the process, like a trial


· Informal Rulemaking Record

· Contents:

· Whatever the agency considered in making its decision. - OP
· Preamble of rule

· Comments submitted

· Any studies or data created or used by agency that was not published in notices

· Litigation positions do not suffice.


· Justification of additional procedural requirements, in light of Vermont Yankee
· OP – because a court is to ensure agency decision is not A&C, it imposes a general procedural requirements by mandating an agency provide information so that a court can review.  


Adjudication

· Order

·  §551(6) – “final disposition . . .  of an agency in a matter other than rule making but including licensing.”

· Includes any final agency action except rulemaking

· EXCEPTION: investigation is neither rulemaking nor adjudication. 

· Adjudication – process for formulating an order 


· Adjudication covers a wide range of activities

· Mass Justice cases 

· Such as unemployment

· Congress and agencies try to minimize the procedures to minimize the costs

· Licensing

· Enforcement



· Minimal Requirements of §555 are applicable to all agency proceedings:

· Right in any proceeding to be represented by counsel

· Right of interested persons to appear before an agency,

· The right to have concluded within a reasonable time

· Right to retain copies of materials required to be submitted to the agency,

· Right to utilize agency subpoena power for evid. sought, 

· And the right to receive prompt notice of a denial of a request, application, or petition, as a “brief statement of the grounds for the denial.”


· Requirements for license suspensions, revocations or annulments
· Only occur after reasonable notice and an opportunity to demonstrate or achieve compliance. 

· Due Process Clause

· All adjudications must comport with due process

· Provides bottom line for non-APA adjudication

· Requirement: a person cannot be deprived of life, liberty or property without due process

· Basic Question: Formal (APA) or Informal (Non-APA)

· APA adjudication: 

· §554, 556, and 557.

· Applies “in every case of adjudication required by statute to be determined on the record after an opportunity for an agency hearing,” with certain exceptions.


· Non-APA adjudication

· No guidance in APA for required process

· Sources of process followed: 

· Due Process governs

· An agency will create guidance and public in CFR

· Agency’s mandate may include requirements.

· Congress has sometimes tailored adjudication requirements based upon relative harshness of the consequences. 

· Informal for penalties under $25K, but formal above. 


· Determining whether informal or formal adjudication

· Problem 3-1, page 198.
· Triggering language for formal: “in every case of adjudication required by statute to be determined on the record after an opportunity for an agency hearing.”

· Early in history, read broadly.

· Supreme Court has not formulated a test. 


· CIRCUIT SPLIT: Appellate Court Tests

· Seacoast Anti-Pollution League v. Costle, 1st cir. 1978

· If individual party’s rights are affected and there is an adjudication to determine the fact, then the proceeding needs to be more formal, like APA §554. 

· Doesn’t need to have words “on the record” to be formal.

· Presumption against formality in rulemaking should be reversed when dealing with adjudication. 


· NOTE: this case was overturned recently based on Chevron recently by Chemical Waste Management v. U.S. EPA, D.C. Cir. 1989.
· Only one of the cases that is Post-Chevron
· The other circuits in a post-Chevron world might defer to agency’s decision.
· Test: look at language of the statute to determine if ambiguous, and if so then apply reasonableness test. 
· Found RCRA’s “public hearing” requirement to be ambiguous so deferred to agency’s determination that informal adjudication is sufficient. 


· City of West Chicago v. U.S. Nuclear Regulatory Commission, 7thcir. 1983. 

· Presumption against formal adjudication unless specific congressional intent.

· Cited U.S. v. Florida East Coast Railroad
· In order for formal requirements to be triggered, statute must state that the adjudication must be “on the record.” In the absence of those words, Congress must clearly indicate its intent (through statutory provisions or legislative history) to trigger the formal, on-the-record requirements of the APA. 

· Formal Adjudication Procedures

· STEP 1: Notice
· Notice comes in different forms
· E.G. inspector issues citation during inspection

· E.G. Notice of noncompliance

· Contains:

· Time, place and manner of proceeding

· Legal authority

· Matters of fact and law asserted by whoever is bringing the proceeding

· If there is a defendant, they are usually required to respond with issue contested in fact or law. 


· Adequacy of Notice – There must be HARM

· §706 – court shall review whole record and due account will be taken of the rule of prejudicial error (if no harm, then don’t overturn agency action)

· Notice must make aware of all issues 

· NLRB v. IBEW – notice was found to be insufficient because ALJ found party in violation of another provision that neither party argued in claim. 

· If procedure or law changes mid-adjudication, notice will only be adequate if defendant is not prejudiced. 

· Southwest Sunsites v. FTC – standard of review changed mid-case, but court found that notice was still valid because the standard actually helped the defendant. 

· Notice does not have to inform defendant of regulations and what evidence is needed to dispute the claim.

· As long as regulations are obvious. 

· John D. Copanos and Sons v. FDA


· To show harm or prejudice: 

· Court will ask whether the defendant would have put forward any new evidence had notice been different that would have proven case. 


· Intervenors 

· Because adjudications set precedence for future cases and realistically establish agency rules, often interested parties would like to participate. 

· APA §555(b) states that “as far as orderly conduct of public business permits, an interested person may appear before an agency” in a proceeding. 

· NOTE: Not limited to formal APA adjudications

· Unclear what “appear” entails

· Intervention – right of appeal

· Amicus presentation – no right of appeal


· Standard to Determine if Intervention is Required:

· Supreme Court has not created a standard 

· Office of Communication of United Church of Christ, D.C. Circ. 1966

· Widely followed 

· If a person has standing to appeal the decision of the agency, the person has the right to intervene. 


· Envirocare of Utah v. Nuclear Regulatory Commission, D.C. Cir. 1999

· Standing and the right to intervene in agency’s proceedings are not controlled by the APA standard when intervention is sought under an agency’s statutory mandate, not APA. 

· Since the statute is ambiguous and agency had interpreted it reasonably, court deferred. 

· Envirocare had not invoked §555(b) of the APA.


· Settlement -§554(c)
· APA has always provided that there should be an opportunity before a hearing for the parties to settle or adjust their dispute.

· Admin Disp Resol Act of 1990 encourages ADR, part of APA


· Judges in Adjudications
· APA states that one of three entities must oversee the taking of evidence in a hearing:

· The agency

· One or more members of the body that comprises the ag.

· Administrative law judges
· Formal Adjudication:  ALJ

· Employees of agencies, but not subject to agency for anything practically
· Independent
· Can’t be fired by agency, but by Merits System (something) Board
· Can’t be judged, rated, disciplined by agency
· Presumes the agency’s rule to be valid, unlike Art. III judge
· ALJ cannot second-guess, ignore or invalidate a formally adopted legal position of the agency, because ALJ is an employee. 
· Separation of functions

· Rule that an employee of agency who has engaged in investigation or prosecution of a case cannot participate or advise in ALJ’s decision. 

· They can be called as a witness or serve as counsel. 

· 3 exceptions:

· Initial licensing

· Proceedings involving the validity or application of rates or practices of public utilities or common carriers. 

· Head of the agency or the members of the commission and boards are not forbidden in participating in both prosecuting and adjudication. 
· ALJ cannot depend on post-hearing information
· Reasoning: right to examine is essential to DP. 
· Makes a recommended or initial decision for the agency

· Includes findings of fact and conclusions of law, reasons or basis for those findings and conclusions, and the appropriate order. 


· Appeals of ALJ decisions

· Agency or Person - appeal decision to the agency
· If not appealed, ALJ decision will become the final agency decision. 

· De novo review – stuck with record of ALJ, but no deference to ALJ decision

· Appellate unit within Agency

· Appeal to Agency Head or Comm/Board

· EPA – Environmental Appeals Board
· Judicial appeal

· If Private party loses at agency appeal, can appeal to federal court (usually court of appeals). 
· If agency loses, can’t appeal to federal court. 

· Informal Adjudication:  AJ

· Don’t have protections ALJs have to protect independence
· Part-time judges or just lawyers from within agency (not in same case)
· Doesn’t violate DP

· Split-Enforcement Arrangement

· Challenges to ag decision go to indep. board that is not part of ag. 

· Two cases where Congress has not allowed head of agency to engage in prosecuting and adjudication

· OSHA

· Mine Safety and Health Administration

· Occupational Safety and Health Review Commission

· Independent, three person board appointed by President and confirmed by the Senate

· ALJ employee of OSHRC


· Purpose: to protect employers from any possible bias that the Department of Labor or other agency might have regarding the adjudication of safety or health violations in workplaces or mines. 

· Courts still give OSHA the deference in their interpretations of the regulations, not OSHRC. Therefore, OSHRC is to have no policy role in determining what OSHA’s regulations mean. 


· Burden of Proof in Formal Adjudications

· Whichever party seeking an order from ag. has burden of proof

· Burden: preponderance of the evidence (unless otherwise stated by statute)

· Required by APA

· Substantial Evidence Test – formal adjudication


· Residuum Rule:

· In satisfying requirement to have decision supported by substantial evidence, the evidence cannot be solely based upon hearsay evidence. 

· Hearsay evidence is allowed in administrative law proceedings. The ALJ/AJ is to give it as much weight as she feels is warranted.

· Federal system did not adopt rule

· “Hearsay can from the sole basis of a decision in some situations where the nature of the hearsay is relatively reliable probative and substantial such as a doctor’s report.”


· Many States have followed Residuum Rule

· Oregon does not follow residuum rule. 
 

· Testimony and Documents

· APA entitles parties to:

· Present case by oral or documentary evidence,

· In adjudication involving claims for money or benefits or applications for initial licenses, the agency is allowed to provide for the submission of evidence in written form, rather than orally.  

· To submit rebuttal evidence, and 

· To conduction cross-examination

· Cross-examination may be limited to those cases where it may be required for a full and true disclosure of the facts. 


· The Record and Ex Parte Communications in Formal Adjudications

· Record in formal adjudications: comes from transcript and exhibits (as opposed to records before agency as in informal)

· APA prohibits EPC during APA adjudications

· §557(d) - Interested person outside the agency, CANNOT have a discussion on the merits
· Outside the agency elements

· It seems like an agency employee can advise an ALJ on a point of law in secret, so long as that employee was not engaged in prosecuting or investigating functions with respect to that or a related case.

· NOTE: Separation of functions not required for Head or Commission.


· Interested person 

· More interested than a person of the general public

· Outside the agency

· Not really an issue, unless White House staff (in case, found to be outside agency)


· Remedy for violations 

· Violation of ex parte communications if new and material information and prejudicial. 

· Have to show harm to overturn agency decision

· Once illegal communications have occurred, the party engaged in EPC must show that the communication did not effect the decision. 

· Presumption of harm - Very hard to prove no prejudicial error once illegal communications are shown. 

· The person in violation is the person advising, not the one listening. 

· Remedies: 

· Put the communications on the record with notice to all parties with the possibility of sanctions to the violator. 

· If the Party knowingly engages in EPC:

· Dismiss case 

· Discretionary and punitive 


· Ex parte communications in non-APA adjudications – diff from formal?
· Due Process Issue

· §554(d) – can’t consult person or party on a fact at issue

· Can talk to person in agency about the law, but because of §557, no one outside agency even about the law. 

· Exception to §554

· In determining application for an initial license

· E.g. Spotted Owl because seeking permit to log

· Validity of rates of public utilities

· To the agency or a member or members of the body comprising the agency - Doesn’t apply to heads of agency


· Informal Adjudications: Procedural Due Process

· 5th amendment (federal govt) and 14th (state and local governments)

· Administrative due process deals with procedural, not substantive

· When other safeguards or requirements do not apply, look to whether process afforded due process of law

· Informal adjudications

· Corporations have due process rights


· Key Fundamental Requirements for Due Process:

· Notice

· Hearing

· Neutral decision-maker

· 









· STEP 1: State Action

· STEP 2: Individualized decision-making

· Policy-based deprivations affecting a class of individuals does not afford due process rights

· Must be individualized and adjudicative

· In determining if a decisions is individualized, focus on 3 aspects (Bi-Metallic)
· Number of people affected

· Extent of the impact on each person

· Factual basis of decision

· Adjudicative, not legislative

· Londoner v. Denver – although a tax being assessed, since it was determined by a subordinate, non-legislative body. 

· Bi-Metallic – tax found not to be a deprivation of due process

· One scholar thought the difference between two cases was because there were disputed facts that were focused on the individual, in Londoner. 

· ***Londoner v. Denver***
· Holding:  When gov’t act affects person in individualized way( DP adjudication required
· Tax based on how many feet of property facing street levied by subordinate body of gov’t against whom it chooses and in the amnt it chooses affects person in individualized way 

· ***Bi-Metallic Investment Co v. Colorado***

· Holding:  When a rule applies to more than a few people (although very occasionally one will suffice), DP does NOT apply.  

· Here, the city raised taxes on everyone b/c had undervalued everyone’s property.

· STEP 3: Deprivation of a property or liberty interest

· Problem 3-5, page 255: Expelling Student

· Property interest

· Difference between rights and privileges

· Historically only rights were protected

· Goldberg v. Kelly

· Got rid of distinction btwn rts and priveleges

· HOLDING: legal entitlements create property interests

· The loss of a government entitlement has the same adverse impact 

· Citizens have an expectation that government entitlements are protected by due process. 

· Must have a legal right: 

· Can be a statutory entitlement (Goldberg) or

· If there are “rules or understandings that secure benefits and that support claims of entitlements to those benefits.” (Roth)

· Roth’s individual expectation that he would be rehired is not enough 
· Implicit Entitlements (implied contracts may suffice)

· Liberty Interest

· Historically - freedom from bodily restraint or injury

· Stigma + TEST: 

· Something more than just a harm in reputation alone is required for a DP violation

· Applies if a person or a person’s good name, reputation, honor or integrity is at stake because of what the government is doing to impose 

· i.e. impose a stigma or disability on the person that forecloses the freedom to take advantage of other employment opportunities.

· Case examples: 

· Paul v. Davis – no deprivation of liberty because did not deny right to shop

· Constaneau – this was a deprivation because it also denied her the right to buy alcohol. 

· In job context, need stigma so that it will affect person’s ability to get a job  - Shands v. City of Kennett. 
· Applies to right to contract, to engage in any of the common occupation of life, to acquire useful knowledge, to marry, to establish a home to worship, etc. Meyer v. Nebraska
· Prisoner’s loss of liberty

· Decision to revoke parole

· Revocation of good-time credit system

· Depreciation incident to a conviction that is outside the ordinary terms of confinement

· NOTE: There must be some dispute of facts for a due process claim/hearing

· Codd v. Vegler – no due process problem because Vegler did not actually dispute the facts that lead to the stigma – he was not refuting the charge, which was what due process is meant to give a person the opportunity to do


· STEP 3: Due Process Hearing Procedure – Adequacy of Procedure
· Matthews v. Eldridge Balancing Test - Three factors

· FACTOR 1: Private interest affected

· e.g. keeping welfare check (Goldberg v. Kelley – last resort)

· e.g. keeping SS disability (Matthews v. Eldridge - not based on income or need level, only a temporary deprivation until formal hearing.)

· e.g. losing opportunity for education at particular school (problem 3-6, page 275)

· FACTOR 2: Government interest in proceeding with no additional procedures

· Costs

· Mass justice cases - $ matters more because need to duplicate over and over again. 

· Compared to situations with few adjudications

· Time 

· Efficiency

· Disruption of normal organizational mission


· FACTOR 3: Whether additional process would reduce the probability of error

· Most Important

· Evaluate each procedure independently 

Judicial Review in Formal Adjudications (what makes this different than in rulemaking?)

· Formal Adjudication process

· STEP 1: ALJ – initial determination

· STEP 2: Agency Review of ALJ decision

· STEP 3: Judicial Review


· Scope of Review: §706(2)(e) – Substantial Evidence

· Only for formal adjudication
· The standard for most adjudications

· Applies when there is a dispute concerning the facts

· Not the preponderance


· History of Standard:

· Pre-APA: highly deferential, “more than a mere scintilla,” without looking at the contrary evidence, reviewed solely on evidence that supported agency decision.

· Post-APA

· Congress had changed prior practice

· Universal Camera Corp. v. NLRB, 1951

· HOLDING: Substantial evidence Test applies to evidence in the whole record. Must look at evidence on the whole record – both sides’ support

· Still a highly deferential standard


· Defining the standard:

· Does the record support the decision?

· Had their been a request for a directed verdict against the decision, would the court have granted it? If it would have let go to jury, than there is substantial evidence. 

· Although deferential, still requires meaningful review of fact-finding. 


· Compare to review of lower courts’ decision:

· “Clearly erroneous” standard

· Less deferential (although very slight difference)

· Whether a reviewing judge has a definite and firm conviction that an error has been committed. 


· Weighing ALJ’s Determination

· Question is of particular importance if ALJ and Agency decision differ

· Universal Camera – because ALJ’s decision is part of the whole record, a reviewing court must take it into account when deciding whether or not agency has substantial evidence. 

· Agency does not have a lot of room to disagree with ALJ if the evidence is based solely on testimonial inferences (whoever the decision-maker believes wins). Agency would have to come up with a reasoned explanation to reverse. 

· Importance of ALJ’s determination depends on type of evidence: 

· Documentary Evidence

· Hard, physical objects

· Evaluation of Testimonial Evidence – problem 3-8, page 286
· Credibility Determination

· Demeanor ( testimonial inferences

· How a person said something. 

· Courts should pay extra attention to ALJ’s determination since they were the only decision-maker to have observed witness. 

· Derivative inferences

· Judge testimony based on what he said, not how he said it. 

· E.g. likelihood that claim that it was coincidence the same language appeared in two places (would make a difference it if were 2 sentences or 3 pages). 

· Judge does not have to give as much weight to these derivative inferences because not based on witness behavior. 


· Standard of Review is supposed to apply only to questions of fact

· Sometimes the standard mixes questions of facts with questions of law 

· OR APA – substantial evidence review explicitly requires both the facts found and the justification for how agency applied facts to law. 


· Distinguish between basic fact and ultimate fact

· Ultimate fact – applying facts to law

· e.g. Copying vs. Plagiarism

· Can a person answer without knowing anything about the law?


· Legal issues

· An issue that can be resolved without any consideration of the facts in a particular case. 


·  A lot of cases mix issues of law and fact together – what is the scope of review?
· NLRB v. Hearst, 1944. 

·  Precursor to Chevron, but uses a similar analysis

· HOLDING: 2 step analysis to determine mixed questions of law and fact. 

· Court reviews facts found by agency and determined whether these conclusions have “warrant in the record”
· Court reviews agency’s explanation for the decision to decide whether it has a “reasonable basis in law”
· Analysis:

· Ambiguity  - whether Congress has defined the term or whether it has delegated responsibility to agency.

· If defined, purely legal question and applies legislative definition. 

· If Congress has not defined, defer to agency’s reasonable determination
· Question is one of specific application of a broad statutory term and that deferential review therefore appropriate. 

· NOTE: if improper finding of fact, remand to agency. 


· Factors:

· Agency expertise and experience

· Not the court’s job to substitute its own inferences of fact for the Board’s

· Questions of statutory interpretation are for the courts, while giving appropriate weight to the judgment of those who special duty is to administer the questioned statute. 


· Some courts do not separate questions of fact and law and apply substantial evidence test to each. 

· O’Leary v. Brown-Pacific Maxon, 1951)

· No question of fact

· Question of application of fact to law – ultimate fact. Did not separate analysis of facts from law. 

· Problem 3-9, page 301. 
· Determination of ultimate fact must be supported by substantial evidence

· Consider policy of statute as well (Evening Star Newspaper v. Kemp)

· Agency determination must be based on a factor in statute

· e.g. in problem, not okay for agency to deny coverage because employee was engaged in immoral actions

· e.g. not okay for agency to deny workman’s comp because employee simply broke rules, unless the breaking of rules was so great that employee was technically no longer working (Durrah v. WMATA). 


Judicial Review of Information Adjudications – Arbitrary and Capricious

· Problem 3-10, page 314
· Same Standard for informal rulemaking

· Citizens to Preserve Overton Park v. Volpe, 1971

· Case cited as basis for arbitrary and capricious review 

· §706(2)(A) requires a finding that the actual choice made was not “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law.”

· Was decision based on a consideration of the relevant factors and whether there has been a clear error of judgment?

· Narrow standard. Court is not supposed to impose judgment on the agency. 

· Did Secretary’s action follow the necessary procedural requirements?
· Court required to decide whether Sec. acted within the scope of authority. 

· Whether on the facts the Secretary’s decision can reasonably be said to be within the range of the Secretary’s authority and discretion. 

· 2 components to evaluating arbitrary and capricious: 

· Adequate Reasons

· Same requirement in evaluating rulemaking

· Agency must be able to “articulate a satisfactory explanation for its action including a rational connection between the facts found and the choice made.”

· Look at information decision-maker had at time of decision

· If no information because no formal record, remand back to agency to explain decision. This is preferred over taking testimony in court. 

· Transparency in weighing factors (if factors have been previously identified)

· Consistency

· Agency is required to act consistently with prior decisions

· Unless agency can explain why changing decision

· If there is no explanation, that is unreasonable

· Only applies in situations where precedence matters

· e.g. mass justice cases do not have any precedential value. 

· NOTE: De novo review (§706(2)(F)) not appropriate

· Only warranted in two circumstances:

· When the action is adjudicatory in nature and the agency fact finding procedures were inadequate

· Interpreted to mean that the absence of a hearing or particular adjudicatory proceeding does not render the “fact finding procedures inadequate.”

· When issues that were not before the agency are raised in a proceeding to enforce a non-adjudicatory agency action. 

· §706(2)(F) provides for the courts to determine the facts independently by authorizing a court to overturn an agency decision if it is “unwarranted by the fact to the extent that the facts are subject to trial de novo by the reviewing court.”

· This provision is not used anymore.  OP morphed this provision into §702(2)(A). 

Agency’s Choice of Procedures

· Agencies have 3 options in making policy/law:

· Adjudication

· Rulemaking

· Non-legislative rulemaking


· Adjudication – Option 1

· Advantages:

· More flexible, which is important if agency isn’t sure how to write a comprehensive rule

· Agency can pinpoint a good defendant

· Procedurally easier to do than rulemaking

· Less visible to public

· Creates enforceable precedent for other regulated entities

· Disadvantages: (advantages of rulemaking)

· Does not seem fair for particular defendant (no notice)

· No public participation

· NOTE: NLRB continues to use adjudication to adopt new policies

· Insulate itself from lobbying by management and unions (prohibited ex parte communication in formal adjudications)

· Problem 4-1, page 324
· Bottom Line: agency should use rulemaking if industry-wide practice

· If policy is amenable to a bright line rule and loss of flexibility is not a concern. 

· Legal Constraints of Choosing Adjudications

· Problem 4-2, page 325
· SEC v. Chenery II

· HOLDING: It is within the informed discretion of the administrative agency to determine whether rulemaking or adjudication should be used. 

· This is always true, except when agency starts a rulemaking and does an adjudication in the middle of it. 

· There may be some cases where use of adjudication may be an abuse of discretion or violation of the Act. NLRB v. Bell Aerospace. 

· Supreme Court recognized that adjudication might disadvantage some litigants, because

· No notice

· Retroactive effect 

· Did not ban agency’s use of adjudication because of retroactive effect, but created balancing test


· Retroactive Effect Balancing Test

· Impact on D v. benefit to public of using adjudication to adopt a new policy

· “Retroactivity must be balanced against the mischief of producing a result which is contrary to a statutory design or to legal and equitable principles. If that mischief is greater than the ill effect of the retroactive application of a new standard, it is not the type of retroactivity which is condemned by law.”

· Factors to consider when balancing: 

· Whether the particular case is one of first impression (better case to apply retroactivity – incentives for citizen plaintiffs)

· Whether the new rule represents an abrupt departure from well-established practice or merely attempts to fill a void in an unsettled area of law,

· The extent to which the party against whom the new rule is applied relied on the former rule,

· The degree of the burden which a retroactive order imposes on a party, 

· The statutory interest in applying a new rule despite the reliance of the party on the old standard. 


· NOTE: Which side of the balance is heavier is a question of law, so no deference to agency’s decision. 


· NOTE: Cease and Desist is the other remedy available other than retroactive penalty


· OPTION 2: RULEMAKING

· General Rules:

· If statute dictates that something must be done by rulemaking, agency must follow. 

· Likewise if statute does not grant agency rulemaking authority, agency cannot proceed by rulemaking. 

· National Petroleum Refiners Assoc v. FTC (Courts stretch to find rulemaking authority. Due to policy advantages. See implied Congressional intent to delegate power to issue rules to the agency because of all the advantages). 


· Advantages to Rulemaking: 

· Fairness – notice

· Public participation

· Agency may be able to restrict scope of individuals’ rights to formal adjudication over a dispute or over certain issues

· After rulemaking the regulated entity cannot challenge the value of the rule to the agency. 

· United States v. Storer Broadcasting Company 

· Agency determined and court upheld that Company had no right to a hearing (although a procedural requirement) because there was no dispute over facts. The agency had promulgated a rule making a bright line rule – therefore during the adjudication, there was nothing to argue about. 

· Agencies don’t even have to provide for a waiver or exception in the rule (although many find it advisable to do so). 


· Retroactive Rulemaking

· Problem 4-3, page 337
· Agencies can only adopt rules with retroactive effect if given specific statutory authority

· Only statute that allows this is the IRS


· Ambiguous Rules

· Problem 4-4, page 343. 
· Seminole Rock/Auer Deference

· Similar to Chevron Deference

· RULES:

· Agency gets considerable deference when they interpret their own regulations

· If an agency simply parroted the language of a statute in a regulation, an interpretation of that is not to be afforded Seminole Rock deference. 

· 2 stages

· Regulation is ambiguous

· If yes, then deference if agency’s interpretation is reasonable


· Due Process issue
· NOTE: These are different than informal adjudication concerns. 
· Even if the regulation passes deference test, there may still be an issue of due process in applying an ambiguous rule to a particular Defendant. 

· Ascertainable Certainty TEST:  Fair Notice (GE v. EPA)
· 1.  Reg is unclear

· 2.  Petitioner’s interpretation was reasonable

· 3.  Agency has not made a clear statement of meaning

· “Leads you away”:  Most natural reading of reg is the opposite of the agency’s 

· Court/agency has struggled itself with an interpretation

· 4.  If all 3, there is no notice ( NO punishment

· Basic Q:  Would a reasonable person read this reg and have no idea that they were supposed to do what the agency says they were supposed to do?
·  “If, by reviewing the regulations and other public statements issued by the agency, a regulated party acting in good faith would be able to identify, with ascertainable certainty, the standards with which the agency expects parties to conform, then the agency has fairly notified a petitioner of the agency’s interpretation.”

· NOTE: Really tough standard to show. 


· OPTION 3: Non-legislative Rules

· Problem 4-5, page 347. 
· These do NOT have the force of law. 

· Do not require notice and comment. 

· OR APA does not recognize non-legislative rules

· They do recognize declaratory rulings from agencies

· If an agency does issue one, the requesting party can rely on it. The agency is estopped from going back on the rule. 

· Sole discretion of agency to issue

· Agencies don’t tissue them because they don’t want to bind themselves. 


· Two types of Non-legislative Rules

· Interpretive rule – statement “issued by an agency to advise the public of the agency’s construction of the statutes and rules which it administers.”

· Policy Statement – statement “issued by an agency to advise the public prospectively of the manner in which the agency proposes to exercise a discretionary power.”


· 3 legal issues:

· Procedural notice requirements 

· In fact a legislative rule

· Reliance on non-legislative rules


· Advantages of Non-legislative Rules

· Ease and Efficiency

· Way of informing the public as to the agency’s views and intentions

· Most members of public will conform to agency’s guidance.

· Regulated community cannot claim surprise or lack of notice. 

· Management tool to issue guidance to employees – uniformity


· Disadvantages

· No notice and comment – no public participation

· Binding Nature:

· Policy is technically not binding

· Agency can treat as binding on public despite lack of procedure

· Public can be adversely effected by reliance.


· APA procedures for non-legislative rules

· §553 exempts interpretive rules and policy statements from notice and comment

· §552 mandates rules concerning publication

· Freedom of Information Act

· Requires each agency to publish in the Federal Register “statements of general policy or interpretations of general applicability formulated and adopted by the agency.” 

· APA also states a person will not be subject to something that should have been published but was not, unless that person has actual and timely notice of the terms.


· Distinguishing Nonlegislative Rules from Legislative Rules

· Policy Statement

· Problem 4-6, page 352
· Prospective application

· Adopting a new duty in some future adjudication or rulemaking.

· Test: Binding Effect

· Court will ask whether the statement of the agency imposes a new duty or merely announces the intention to impose a new duty at some future time. 


· Factors: American Hospital Association v. Bowen
· Policy makers must be free to exercise discretion within the policy statement

· Agency’s own view of statement

· Source (if it is based out of a statute than this is not creating any new duties)

· Binding norm (agency in an adjudication cannot rely on policy to show there has been a violation.)

· Impact on Regulated Community

· Agency statement created system where certain regulated entities would not have enforcement actions brought against them – legislative rule because binding on agency with effects in community. 


· Interpretive Rule

· Problem 4-7, page 358
· Interprets or clarifies the nature of the duties previously established by an agency’s statutory mandate or by a regulation. 

· Statement saying what the law always was. 

· Does not by itself establish new duties


· Factors to determine if statement is interpretative: American Mining Congress v. Mine Safety and Health Commission
· Agency’s characterization of its own action

· The source of the duty the party is obligated to obey

· More important factor

· If creating entirely new duty from what statutes or regulations require, it is not an interpretation.

· Placed in CFR (courts don’t really pay attention)

· Does agency explicitly invoke legislative authority?

· Is it consistent with prior rule?

· Did agency use interpretive rules to determine interpretation? (Metropolitan School District v. Davila)

· Substantial Impact Test Rejected

· Does agency pronouncement have a substantial impact on the rights or duties of the public?

· Inconsistent with §553, because exempts non-legislative rules regardless of practical impact


· Remedy if agency’s “non-legislative rule” is really legislative:

· Legislative rule must go through notice and comment to have effect. 


· Reliance on non-legislative rules

· Can regulated entity win case against an ag. through reliance/estoppel?

· Estoppel does NOT work

· At least in federal courts with federal cases.

· Unless a criminal case

· States seem more likely to apply estoppel

· When government acts in proprietary capacity

· When state or local agencies have engaged in “affirmative misconduct”

· When some stronger basis than would justify estoppel against a private party. 


· If reaches the point of infringing on due process rights, may be able to work.

· Appeal of Eno

· Plaintiff cut off from unemployment

· Fundamental unfairness of agency leading someone to believe they were doing everything they should be doing and then cutting off their benefits with no chance to cure.  


· Exception to general rule: Modification of a Rule
· Alaska Prof. Hunters Assoc v. FAA, 1999.

· Extreme facts in this case

· Guides relied on FAA interpretation of rule for many years. 

· Court made up idea of “administrative common law.”
· Agency created by following original interpretation of rule for so long. 

· This probably contradicts Vermont Yankee, unless due process analysis. 


· Factors:

· Had agency addressed issue before (Assoc of Am. RR v. DOT)

· Extent of reliance of regulated entity

· Who made assertions? (fiscal intermediary – Heckler v. Community Health)

· Oral or written

· Dealing directly with government in a government program vs. mere regulation

· Estoppel constitutionally banned (Office of Personal Mgmt v. Richmond – no payment out of treasury based on estoppel b/c of Appropriation Clause)















Judicial Deference

· Three types of deference

· Chevron – formal adjudication or rulemaking (may be more complicated)

· Skidmore – informal statements

· Seminole Rock/Auer – interpretations of agency regulations


· Theories of Deference
· Chevron – Congress has delegated authority to the agency to say what the law is, and therefore the court’s only review is to say if this is reasonable
. 

· Skidmore (Skidmore v. Swift Co, 1944)

· Very narrow deference

· Court will give careful consideration – recognizing expertise and experience

· Court must be persuaded by agency’s interpretation

· Court is fundamentally deciding what the law is


· Determining whether Chevron or Skidmore deference

· Problem 4-10, page 396. 
· Clarity Concerning: 

· Court is seeking to resolve the issue of the level of deference for various types of agency actions based on Congress’s intent. 

· Court is using hypothetical intent to determine if it is reasonable to assume that Congress meant for courts to defer to the agency’s interpretation or application of a statutory provision. 

· Court focuses on certain aspects of the administrative process used by the agency in interpreting the statute as an indication of likely legislative intent concerning which deference is appropriate (unclear what aspects of administrative process it will use to resolve this question).


· Determining the RULE: 3 cases

· Christensen v. Harris County, 2000

· Interpretive Rule – Skidmore deference 

· TEST: Legal Effect 

· If statement did have legal effect would need to go through notice and comment


· United States v. Mead Corporation, 2001

· TEST: 

· Congress must have delegated a power to an agency and to exercise that power with the force of law. 

· When an agency does exercise it with the force of law, the agency gets Chevron deference. 

· Does not have to be formal adjudication or rulemaking. 

· Most of the time notice and comment and formal adjudication will be the only times Chevron appropriate, but there can be some other instances. 

· In this case, did not act with the force of law b/c agency could change determination without any other proceedings – Skidmore. 


· Barnhart v. Wilson, 2002

· There was a question in this case whether it was about interpreting a statute or interpretation of a regulation. Regulation had not been finalized when initial case was decided.

· This case found Chevron deference was appropriate. 


· 3 important aspects:

· Indicated that some interpretive rules might get Chevron.

· “Force of law” was no longer the appropriate test, but rather if it was likely Congress meant the court to defer to an interpretive rule or policy statement in light of the “interpretive method used” and the “nature of the question at issue.”

· Determine this on a case-by-case basis

· Unclear whether dropping force of law test is only for non-legislative rules or if dropped for determining other informal agency adjudications. 


· Factors to consider in determining what deference to apply:

· Interstitial nature of the legal question

· The related expertise of the Agency
· The importance of the question to statute’s administration

· The complexity of the Administration
· The careful consideration the Agency has given the question over a long period of time (indicates Congressional acquiescence to interpretation). 


· Justices’ Opinions:

· Scalia – Chevron applies to all authoritative interpretations by an agency of ambiguous statutory provisions administered by the agency. 

· Breyer – dismissed difference between Chevron and Skidmore – two cases articulate different bases for affording deference – deference must be justified and extent of deference depends of reasons (?). 


· Agencies’ freedom to interpret statute differently after Court case 

· As long as Court was interpreting ambiguous statute, then agency has freedom to interpret in another reasonable manner. If Court has found that that statute was clear, and the meaning was ----. Then agency has no power to interpret differently. (Brand X).

· While a part of a statute may be ambiguous, that does not mean that it is ambiguous in all instances and issues. Gonzales v. Oregon. 


· Rulemaking creates a presumption of Chevron, which may be rebutted

· FDA v. Brown and Williamson

· Unclear what factors to consider


Reviewability

· What is necessary for a person to obtain judicial review? 

· Sources of limitations:

· Constitution

· Statute

· Common law


· RQMT 1: Jurisdiction

· Issue that never goes away, can be raised sua sponte, and cannot be waived.

· Primary Jurisdiction

· Common law doctrine

· Agency has primary jurisdiction to decide an issue

· Judicial case is stayed pending determination by the agency

· Cases between two private parties (or at least two parties that aren’t the agency)

· Purpose: to follow Congressional intent and let agency decide issue, national uniformity


· Statutory Grant of Jurisdiction

· Not hard to get in administrative law

· APA does NOT grant jurisdiction

· If no grant under statute, then general federal question of law is normally available. 28 U.S.C. §1331

· Venue

· When a statutory mandate contains a jurisdictional provision, it also includes a provision concerning venue.

· Venue refers to the power of an individual court to take case. 


· RQMT 2: Standing

· Problem 5-1
· Relates to the connection between the plaintiff and the lawsuit
· Constitutional requirement

· Article III,§2 requirement – “Cases and Controversies”


· 3 Elements:

· Injury

· Causation

· Redressability


· Associational Standing

· Where an association has standing on its own right

· Injured as an organization, separate from its members.


· Representational Standing 

· Association represents a member in a claim

· 3 requirements

· Member has standing

· The organization’s purpose is related to the lawsuit

· The action is for injunction or declaratory relief (no necessary requirement for the individual with standing to be a named party. If an action for damages, the person has to be a named party). 


· Champerty Doctrine does not apply

· Soliciting clients for a lawsuit is unethical

· Does not apply because not soliciting a client but an affiant


· Representational Standing in Oregon

· One case said there is no representational standing under the Oregon APA

· Questionable how secure the rule is because case was an environmental case brought by a labor union so would not have been allowed under federal law because failed second requirement. 


· Prudential Standing

· Not constitutional

· Judge-made requirements

· Subject to amendment by statute

· §702 – legal wrong or aggrieved party under meaning of statute

· e.g. Zone of Interest requirement


· Injury-in-Fact

· Court has expanded types of injuries that will qualify for standing
· Changed from legal injury to injury-in-fact

· If government action or inaction injures a third person in some real fashion, then the person has suffered a sufficient injury. 

· Aesthetic, environmental, or recreational injury counts

· Injury is subjective (may like to see more logged trees)


· Informational Injury

· FEC. v. Akins, 1998 - Particularized injury for org. b/c not able to access information that Ag. should have required from regulated entity. 

· At least sometimes an informational injury is enough. 

· Problem 5-2, page 435. 

· General Requirements

· “Concrete and particularized.”

· No general grievances based upon unhappiness with governmental action. 

· Procedural injury does not suffice by itself 

· Citizen suit provisions do not replace standing 

· When the claim focuses on a procedural violation, the causation and redressability issues differ

· Procedural correction will not necessarily remedy the injury, but there is a chance of redress.

· “Actual or imminent, not conjectural or hypothetical”

· No someday intentions

· Past exposure/action does not suffice

· Lujan v. Defenders compared to Laidlaw
· Reasonableness in assuming future use. 

· Injury can be determined by a reasonable fear. 


· Causation and Redressability

· Whether harm is b/c of government action (or inaction)/whether ct can rem.

· Skepticism toward causation/redressability when government is regulating third party and person’s injury arises from the 3rd party’s actions. 

· Problem when government is not requiring action that causes injury. 

· P has to show that it is likely that the regulation caused the outcome

· Duke Power Case (lenient case)

· 10% of funding for project from U.S. (Lujan v. Defenders)


· Novel Standing Theories: Lujan v. Defenders
· Ecosystem nexus

· Animal nexus

· Vocational nexus

· Standing for animals – not in case

· One 9th cir. Decision said that animals do have constitutional standing, but they do not have a cause of action. Limited also by prudential standing doctrines. 


· RQMT 3: Cause of Action 

· Statute granting plaintiff some judicially enforceable rights

· §702 is a fall back provision

· Establishes a cause of action for “a person suffering legal wrong because of agency action, or adversely affected by agency action within the meaning of a relevant statute.”


· 5 requirements established by APA

· Agency action

· Not precluded from judicial review

· Legal wrong or adversely affected party – Zone of interest

· Final agency action

· Exhaustion of remedies


· FIRST RQMT: Agency Action

· Problem 5-3, page 444
· §551(13) defines agency action as “the whole or part of an agency rule, order, license, sanction, relief, or the equivalent denial thereof, or failure to act.”

· NOTE: Non-legislative rule is a “rule.”


· An agency action is not a regulatory program as a whole

· Lujan v. NWF – challenging the BLM program fails because not an agency action. Any individual action taken under the program can be challenged. 

· Cannot seek wholesale improvements through court order


· Failure to Act

· Norton v. Southern Utah Wilderness Alliance

· 2 requirements

· Interpretation of “Failure to act” is “Failure to take an agency action.”
· Only failure to act if agency is failing to take one of the listed agency actions: rule, order, license, sanction, or relief

· Must be required agency action

· Although mandated to preserve as wilderness, statute did not mandate how agency had to do it so court could not compel particular action. 


· SECOND RQMT: Not precluded from judicial review

· §701(1) – no review if statute precludes judicial review or if the agency action is committed to agency discretion by law

· 2 ways to preclude review:

· Through Statute

· Because action is committed to agency discretion

· NOTE: Preclusion of constitutional claims is likely unconstitutional


· Precluded by Statute

· APA gives presumption of affording review to those adversely affected or aggrieved by agency action – Abbot Labs v. Gardner. *


· 2 Ways Statute can Preclude: 

· Express

· Rare

· Usually do not preclude altogether, but limit to particular circumstances

· Interpreted narrowly, especially if another interpretation would foreclose any review or review of constitutional claims. 

· Implied

· Problem 5-4, page 453.
· 2 TESTS:

· “Clear and Convincing” (Abbot Labs) or

·  “Fairly discernible” in the statutory scheme (Block v. Community Nutrition Inst.)

· Look at whole statutory scheme to see if Congress clearly expressed intent to preclude – Abbot Labs
· Look at who Congress intended to protect (Block)

· Courts have usually precluded challenges that claimed an agency went beyond authority
· Leedom v. Kyne, 1958, granted review

· Court has narrowed to only where agency action was plainly beyond its authority


· Committed to Agency Discretion

· Problem 5-5, page 466

· Not all discretion precludes judicial review

· TEST: As long as there is some law to apply, judicial rev ok (OP)

· There must be some regulatory or statutory limit on agency’s authority before apply A&C review. 

· Example: Lump sum spending decisions


· Heckler v. Chaney

· HOLDING: presumption of no review for agency’s enforcement decisions
· i.e. Prosecutorial decision
· Purposes: high level of agency expertise and coordination, agency will not normally be exercising its coercive power over an individual’s property or liberty rights, and such non-enforcement decisions are akin to prosecutorial decisions. Chaney

· Exceptions to general rule:
· Limited by statute
· If justification for agency not acting is that there is no authority, that is not discretionary and therefore reviewable. 
· If discretion exceeds bounds. e.g. if CIA agent had been fired because of race, not “national security.”
· Review of whether statement was a legislative rule that needed to go through notice and comment. Lincoln v. Vigil. 

· THIRD RQMT: Zone of Interest -  Legal wrong or adversely affected party
· Problem 5-6, page 477.

· §702 gives citizens the power to sue based upon government’s illegal acts. Generic citizen suit provision. 
· Is person within Zone of Interest of relevant statute?

· Legal Wrong
· Did government infringe upon a common law or constitutional right a person has?
· Examples:
· Factory challenging regulation that would make emissions illegal
· Denial of permit to fill a wetland
· OSHA adopts regulation to force wrist breaks for typists
· Examples that are NOT legal wrongs:
· Environmental group wants to challenge a timber sale that will harm NSO habitat
· Aluminum plant wants to challenge rise in energy rate because of measure taken to protect salmon. 

· Adversely effected or aggrieved
· If a person has standing, they are adversely affected or aggrieved
· Must be “within a relevant statute” – Zone of Interest
· Is person’s injury within the zone of interest sought to be protected by the statutory provision whose violation forms the basis of the complaint?

· Process/TEST: (Air Courier Conference v. American Postal Workers)

· Look at the specific provision alleged to be violated. 
· To evaluate the purpose and zone of interest of the provision, may have to look at purpose of the whole statute. 

· Statutes can protect opposing interests
· Bennett v. Spears – Ranchers wanted to use ESA. Sued under provision requiring “best available scientific data.” Court said this was to make sure ESA was not applied haphazardly, which protects environmental interests and economic interests. 

· May qualify if the person is raising issues a person within the zone of interest would be raising
· National Credit Union Admin. v. First National Bank and Trust

· This case may have been based on the fact that the court had allowed banks to challenge actions under this statute
· The purpose of the statute does not have to be specifically meant to protect this type of  interest. It just has to protect the interest. Test:
· Identify the interests “arguably to be protected” by statute
· Then ask whether plaintiff’s interests are affected by the agency action in question. 





















· Timing of Legal Action
· 3 interrelated doctrines dealing with timing of judicial review
· Finality
· Exhaustion
· Ripeness

· Timing doctrines go to WHEN there should be judicial review
· Policies:
· Avoid interference with ag. process, which Congress left to agency
· Judicial efficiency (avoid decisions that could be avoided or deferred through administrative process)
· Difference btwn FINALITY, EXHAUSTION, and RIPENESS:  
· Exhaustion and ripeness are judge-made prudential doctrines
· Finality, where applicable, is a jurisdictional requirement
· 1st DOCTRINE: Finality
· §704 requires final agency action for which there is no other remedy in court
· Must have agency action 1st – see Cause of Action
· 2-Part Test for “Final Agency Action”



· 2ND DOCTRINE: Exhaustion of Remedies
· Problem 5-8, page 499

· General common law rule
· Even if there is final agency action, a person must exhaust the administrative remedies that exist before they can seek judicial review in court. 
· For example: ALJ decision. If defendant does not do anything, the decision becomes final agency action. If the agency provided for review of the ALJ decision or the final decision within the agency action, courts want defendant to use those avenues.

· Purposes:
· Judicial benefits:
· Issue may be resolved completely within agency – save judicial resources
· The agency process may illuminate issues to make the judicial review easier. 
· Agency benefit:
· Can handle issues within its own structure – rights its own wrongs. 

· EXCEPTION: Undue burden on Plaintiff
· Exhaustion tends to be harsh (McCarthy v. Madigan, 1992)
· BALANCE: 
· “The interest of the individual in retaining prompt access to a federal judicial forum against 
· Countervailing institutional interests favoring exhaustion.”
· Factors to consider when exception is appropriate:
· Requiring administrative process may cause undue prejudice to subsequent court action
· Need judicial action imm. – injunction
· Admin processes have too short a timeframe to be fair
· Unrsnble or indef. timeframe for ag action
· Statute of limitations issues
· Lack of Ag. Power (or doubt thereof) to give rem
· Institutional competence
· Lack authority to grant requested relief
· Arguing statute is unconstitutional
· Agency adjudication cannot undo own reg
· An administrative remedy may be inadequate where the administrative body is shown to be biased or has otherwise predetermined the issue. 

· EXCEPTION: APA Claims
· Common law doctrine; APA is not a common law statute
· APA repeals doctrine of exhaustion, EXCEPT if the regulation of agency or the statute requires administrative exhaustion (Darby v. Cisneros)
· TEST: Repeals unless
· Exhaustion requirement is in a statute or agency puts in reg, AND
· If by regulation, agency stays effect of action pending appeal (i.e. action is not final)

· NOTE: If a person invokes the administrative proceedings, the agency decision becomes unfinal (i.e. not appropriate for judicial review). Cannot seek judicial review in middle of administrative proceedings. Stone v. INS. 

· NOTE: Darby may require that person exhaust remedies, even if there is an undue burden on Def. SC has not det. 


· Issue Exhaustion
· In absence of exceptional circumstances, courts will not consider arguments not first presented in administrative proceedings. 
· Judge-made doctrine; sometimes contained in statutes
· In the absence of extraordinary circumstances will follow. 
 
· Unsettled Area of Law in Exhaustion Doctrine:
· Unclear whether exhaustion doctrines apply to informal rulemaking or adjudications
· Informal rulemaking is not like an adjudication
· Informal adjudications can look more like rulemaking

· 3RD DOCTRINE: Ripeness

· Common law concept, but may reach constitutional proportions

· Administrative ripeness – prudential requirement


· Question: is the case appropriate for judicial review at this time or would it be better to bring it as some later time?

· NOTE: Problem with ripeness can exist even if agency action is clearly final and no administrative remedies to exhaust. 

· Ripeness often involves pre-enforcement review


· Compare to exhaustion
· As opposed to exhaustion, where a person may never get to bring the case to court because time for bringing administrative actions has already expired.

· Exhaustion: concerned with pos. of party seeking review

· Ripeness: Concerned with the institutional relationship between courts and agencies and the ability of courts to resolve certain disputes. 


· Ripeness Test: Abbot Labs v. Gardner, 1967

· Problem 509, page 513
· Problem 5-10, page 513
· Issue: does a regulated entity have to violate the law and face heavy penalties in order to challenge a rule?

· TEST for pre-enforcement review: must meet both
· Fitness

· Is the case fit for review?

· Would the ct benefit from further ag action?

· Is there an agency record?

· Purely legal question

· Hardship

· Hardship to parties in delaying review?

· Balance hardship to government against individual. 

· Important to look at underlying hardship – FOIA requests – chilling

· Can individual bring case later?


· EX: Ohio Forestry Council v. Sierra Club, 1998

· Forest management plan not ripe for judicial review

· No hardship to Sierra Club because no trees are being cut yet. Harm to agency because it would effect their ability to work out plan within agency structure, and could benefit courts if taken later because more facts and clearly defined circumstance. 


· EX: Compliance Order to stop filling in wetland

· Hardship: Only choice for regulated entity is to violate compliance order and face higher fines for willful violation. 

· Fitness: no record to review because just a compliance order. Also whether a wetland or not is not a purely legal question; it is highly fact specific. 

· Lack of pre-enforcement review can be akin to extortion for regulated entity.  


· Regulatory Beneficiaries v. Regulated Entities

· Regulatory Beneficiaries:  Claim always ripe b/c will never be subject to enf. (i.e. their claim can never get riper)
· Regulated Entities:  Have to wait until claim ripe (even if potentially detrimental like in pre-enforcement review situation)
Agency Structure

· Agency powers mix duties of the three branches 

· What are the Constitutional boundaries?

· Delegation Doctrine

· Problem 6-1, page 537
· DOCTRINE: Congress cannot delegate legislative authority to the President

· Congress often delegates rulemaking authority to executive under the necessary and proper clause. 

· Question: Limits to Congress’ power to delegate rulemaking authority?

· The court has only struck down three laws in the 1930s for delegation principles:

· Panama Refining Co v. Ryan – Congress failed to provide an intelligible principle. Congress had declared no policy and no std for agency.

· ALA Schechter Poultry Co. v. U.S. – complete discretion to ex. 

· Carter v. Carter Coal Company – delegated leg power to private persons


· RULE: Congress must give Executive Branch an Intelligible principle?

· Whitman v. American Trucking Assoc, 2001

· NOTE: The broader the scope of the statute, the more clearly defined the intelligible principle has to be. 


· Courts avoid delegation questions by interpreting statute narrowly

· Lockout/tagout Case – court interpreted statute to require a cost-benefit analysis, which established an intelligible principle. 

· Ag can’t avoid delegation question by stating issue is up to sole discretion of ag.

· An attempt to preclude judicial review. 

· It proves the point of the person challenging the statute.
 

· OREGON Delegation Law
· The important issue is not the standard by which the agency can act, but whether or not there are adequate safeguards for someone affected by the action to challenge the agency action. 

· OR APA is the adequate safeguard because provides procedures. 


· Delegation of Judicial Authority

· Article III court

· Judges serve for life during periods of good behavior

· If a judge has a term of years, it is not an Article III court. 

· Constitutional Boundaries:

· It is unclear whether taking away a person’s right to judicial review in front of an Article III court is unconstitutional. 

· 7th amendment – right of trial by jury for suits at common law

· It is okay to take issues out of a court and put in administrative agency, and if by doing so, take away a person’s right to a jury. 

· If it would be in a court, a jury would be a right. 

· Legislative Veto

· RULE: Leg. vetos are unconst. if do not follow the Presentation Rqmt

· Presentment Clause is Clear. 

· Legislative action has to go through both houses and be presented to President to have the effect of law.
· NOTE: Any action Congress takes is legislative

· BLL: No one house veto

· INS v. Chadha


· Result for statutes with one-house vetos:

· Severable from rest of statute

· If Court determines it was Congress’ intent to sever

· Congress now states whether they want to allow severance

· AG follows same process as before; treats as a wait-and-see prov

· Congress amended immigration statute

· AG now presents to Secretary of State who can veto

· Not a legislative action because Congress is not acting


· Post-Veto Developments
· Problem 6-4, page 561
· Corrections Day
· Process established by House of Reps
· Correction of agency mistakes
· Expedites consideration of the bill to correct
· Limited time for debate
· Only chair of committee can move to amend it
· Opponents are limited to one motion to recommit the bill
· Must pass by a 60% majority
· Still must be considered by Senate and presented to the President (and no comparable fact track procedure)

· Congressional Review Act
· Agencies must submit all new rules to Congress
· Major rule cannot take effect until 60 days after the information is submitted to Congress or after the rule is published in Federal Register, whichever is longer. 
· If Congress introduces a Joint Resolution within 60 legislative days after receives rule, then does not take affect if it is finally passed. 

· Appointment Clause
· Article II, §2
· Principal officers – appt by Pres with the advice and consent of Senate
· Inferior officers – Congress can create them and allow them to be appointed by Courts, President, or Heads of Departments
· Officer of the United States: “Any appointee exercising significant authority pursuant to the laws of the United States” is an officer (Buckley v. Valeo)

· Congress must follow Appointments Clause
· Congress has power to appt officers if they only have Cong. powers
· Investigation is a Congressional Power
· FEC Comm (Buckley v. Valeo) – Part investigation 
· Civil Rights Commission Duties: investigation and reporting
· Problem 6-5, page 566


· Congressionally Set Limits on Appointments by President
· EX: Indepen ag. – no more than maj of members from one party
· EX: Secretary of Defense – must be a civilian
· Every time Congress does this, President makes a signing statement saying it is unconstitutional. 

· Determining whether Inferior Officer: (Morrison v. Olson)
· Factors:
· Subordinate to another Executive Branch official
· Limited Duties – limited empowerment
· Limited Jurisdiction
· Limited Tenure
· Factors as applied to Independent Counsel
· Subordinate – to AG, removable 
· Limited Duties – restricted to investigation and prosecution for certain crimes
· Limited Jurisdiction – limited to certain federal crimes
· Limited Tenure – tenure is up when job is done. (most principal officers are appointed for an indefinite term). 
· NOTE: Inter-branch appointments are constitutional if inferior officer
· Unless it is clearly incompatible

· Removal Powers
· Problem 6-7, page 581

· Constitution is silent concerning removal. 
· Implied through the appointment clause and the take care clause
· Question: Can Congress limit President’s removal powers?
· RULE: Reasonable restrictions on President’s removal power are appropriate as long as they do not interfere with President’s core functions. Morrison v. Olson
· If entirely executive function - NO. Myers v. U.S.
· If quasi-legislative or quasi-judicial functions, Congress can limit President’s removal power to for cause. Humphrey’s Execr v. U.S

· This test still stands is subsumed under Morr Test. 

· Legislative Removal
· RULE: Congress can only remove officers who have only legislative powers. Bowsher v. Synar

· Congress’ removal powers lie in their power of impeachment
Agency Powers of Investigation

· Inspections

· Administrative searches

· Need legal authority

· Power to inspect must be defined in enabling act

· Must be statutorily authorized (OSHA or CWA)


· Administrative searches are under the 4th Amend. (Camara v. Municipal Court)

· Warrant Requirement
· Problem 7-1, page 587
· Problem 7-2, page 587
· Remedies for illegal searches - No suppression if evidence is used for administrative purposes

· Not the same Probable Cause requirement as law enforcement warrant


· Requirement to Get a Warrant:

· Statutory Authority

· Sufficient justification for an administrative warrant:

· General Inspection Plan

· As long as regulated entity has been chosen according to a neutral procedure for choosing which regulated entity to search. 

· Affidavit should include the general description of the inspection system and how the regulated entity was chosen based on that neutral criteria 

· SCOPE: statutory authority

· Probable Cause to believe violation has occurred

· SCOPE: If from a complaint, limited to areas that are involved in complaint. 

· Once in area, the search may expand (with another warrant) as long as inspector saw enough evidence of further violations to justify probably cause. 

· It is legal to add a trigger into the warrant – condition that expands scope of warrant. 


· EXCEPTION: Administrative Search Doctrine - 4 requirements

· Pervasively Regulated Business

· Substantial government interest in regulating the industry

· Warrantless inspections are necessary to regulatory scheme 

· There is an administrative substitute for warrant requirement

· Regulatory system that limits discretion of the inspector

· Notice from statute or regulation


· EXCEPTION: Special Needs Searches – Drug Tests

· Problem 7-4, page 609
· Can these searches be required w/out particularized showing of PC? 

· Factors: Skinner v. Railway Labor Executive’s Association, 1989

· Public Safety or Important government interest

· Exigency – destruction of evidence

· Diminished expectation of privacy because of certain situation

· Ability to opt-out (Pottawatomie Cty v. Earls – Breyer’s conc.)

· Searches done in minimally invasive manner


· Recordkeeping and Reporting Requirements

· Different forms of Reporting Requirements:

· Mandatory

· Monitoring 

· Subpoena

· Voluntary

· Industrial Census

· Necessary reporting for receiving a benefit (e.g. contract, stud loans)


· Statutory Authority

· An agency must have statutory authority to request or require information

· Often express, but can be implied through the regulatory scheme
· Necessary to enforce regulatory programs

· Regulatory Requirement

· Most reporting obligations are done through regulation

· Not required to be in regulation if statutorily authorized 

· It can simply be done through order or letter demanding information

· Only if reporting requirements are express. 


· Subpoenas

· Purpose: for gathering information for a particular investigation
· Older than other reporting requirements so have a common law history

· Power to issue a subpoena must be expressly granted
· If authority is granted, agency can exercise the subpoena authority in formal adjudications (§555) 

· Is that the only time they can use subpoena authority?


· 2 kinds:

· Subpoena ad testificandum (come and testify)

· Subpoena duces tecum (come and bring documents)


· 3 options upon receipt of a subpoena:

· Comply

· Move to quash in court

· Ignore it

· Historically no penalty for ignoring it

· Person subpoened could then initiate ct proceedings, or

· Wait for the government to initiate judicial proceedings.

· Modern statutes have imposed penalty for failing to comply with the original subpoena. 

· Mostly there is no penalty for not complying:

· Agency’s process to enforce:

· Go to ct, get order ordering person to comply

· If that person does not comply, go to court and court will issue a contempt order. 


· Restrictions on Government Reporting Requirements

· Paperwork Reduction Act

· Problem 7-5, p 616

· PURPOSE: Regulates the collection of information by agencies

· Ensure that only important information collection activities are undertaken. 

· Basics:

· Does not apply to adjudications or investigations

· Does not matter if collected pursuant to a statute or regulation

· Mandatory when it does apply


· TRIGGER:

· When the request for information will effect 10 or more ppl

· NOTE: Agency will often send request to 9 for an ind survey


· Requirements: 

· Agency must est office to oversee information coll activities

· STEP 1: Off. review prop. information request – must contain: 

· Evaluation of the need for the collection of information, 

· Functional descrip of the information to be collected, 

· A plan for the collection of the information,

· A specific, objectively supported estimate of the burden the collection will impose on persons (measured in hrs),

· A test of the collection of information through a pilot program, if appropriate, and

· Use of the information to be collected. 


· The office is also supposed to ensure that each collection:

· In inventoried, 

· Displays a control number, and

· If appropriate, an expiration date.
· Indicates the collection is in accordance with the clearance requirements of the Act.

· And informs the persons receiving the collection of information of

· The reasons it is being collected, 

· The way such information is to be used
· An estimate, to the extent practicable, of the burden of the collection,

· Whether responses to the collection of information are voluntary, required to obtain a benefit, or mandatory, 

· And the fact that an agency may not conduct or sponsor, and 

· A person is not required to respond to a collection of information unless it displays a valid control number. 


· STEP 2: If has not gone through rulemaking, must be pub. in the FR and allow 60 days for public comment. 

· STEP 3: After receiving comments and changing as appropriate, Office must certify that the information collection requirement:

· Is necessary for the proper performance of the functions of the agency, including that the information has practical utility, 

· Is not unnecessarily duplicative of information otherwise reasonably accessible to the agency,

· Reduces to the extent practicable and appropriate the burden on small entities, as defined under the Regulatory Flexibility Act, by establishing different compliance or reporting requirements of timetables or an exemption from coverage of the collection of information, 

· Is written using plain, coherent and unambiguous language and is understandable to those who are to respond, 

· Is to be implemented in ways consistent and compatible to the maximum extent practicable with the existing reporting and recordkeeping practices of those who are to respond, 

· Indicates for each recordkeeping requirement the length of time persons are required to maintain the records specified, contains the requisite statements and information concerning the collection, 

· Has been developed by an office that has planned and allocated resources for the efficient and effective management and use of the information to be collected, including the processing of the information in a manner that shall enhance the utility of the agencies and the public, 

· Uses effective and efficient statistical survey methodology appropriate to the purpose for which the information is to be collected, and 

· To the maximum extent practicable uses information technology to reduce the burden and improve data quality, agency efficiency, and responsiveness on the public. 


· STEP 4: Send to Office of Regulatory Affairs in OMB

· OIRA must publish in Federal Register
· OIRA must wait 30 days to make final decision

· If requirement is not in a rule, OIRA either approves or disapproves collection within 60 days
· If requirement is in a rule, OIRA will comment on rule. 

· Agency must respond to OIRA’s comments in final rule. 

· If OIRA finds the agency response to its comments are unreasonable it can disapprove the rule within 60 days of its promulgation. 

· That power has never been exercised.


· OIRA’s test: whether the collection of information by the agency is necessary for the proper performance of the functions of the agency. Must have practical utility. 


· Judicial Review of OIRA’s Decision:

· Extends to a decision to approve or not to disapprove a collection of information contained in an agency rule

· OIRA rarely disapproves collection requests and no cases where persons have challenged disapprovals. 

· Open question whether OIRA approval or failure to disapprove a collection of information NOT in a rule would be open for judicial review. 

· Seem to be committed to agency disc.


· NOTE: Indy Regulatory Agencies can override an OIRA disapproval by a majority vote. 

· No other agencies have that power. 

· NOTE: OIRA approvals cannot last longer than 3 yrs


· Control Number

· When OIRA approves, issues a control #

· If the document does not contain a control number or the notice, the Act prohibits penalizing any person for failing to the comply with the request

· However, this prohibition is usually inapplicable because the reporting requirement is usually mandated by statute as well. 

· If the reporting is mandated by statute, lack of a control number does not protect the person from noncompliance. 

· No protection at all if person responds with false information. 

· NOTE: if the information gathering is an emergency, the agency head can request immediate approval through OIRA.
 

· Fourth Amendment Implications in Requested Information

· Problem 7-6, page 619

· Government has a lot of power in administrative investigations

· Relevance is important

· Burden of Party plays a role


· RULE: Agencies do not have to have probable cause; they can merely investigate on mere suspicion that the law is being violated or even just for assurance that it is not. 

· Requirements:

· Statutory authority for request

· Demand is not too indefinite, and

· Information sought is reasonably relevant. 


· Factors to consider for Reasonableness of Request:

· Kind of privacy concern

· Roe Cases – dealing with health care issues

· Time period information requires

· View in light of what the charges involve

· E.g. 19 years was not too long because government was investigation whether there was a conspiracy (Adams v. FTC)

· Fishing expeditions would cut against a long period of time

· Extent of suspicion of person information is requested from

· Appropriateness of request

· Inappropriate to request individual assets of corporate officer to determine if it is worth adjudication (Freese v. FTC)


· Fifth Amendment Issues in Requesting Information

· Problem 7-7, page 630

· Protection against self-incrimination


· 3 requirements for Self-Incrimination Clause: 

· Testimonial

· Compelled

· Self-incriminating (information links person in a crime)


· Way around – offer derivative use or transaction immunity


· General principles:

· Corporations and unincorporated grps do NOT have privilege

· Documentary evidence is not covered:

· EXCEPTION: Act of Production Doctrine

· Not available for corporations

· Collective Entity Rule: Corporate custodian cannot claim 5th
· Government cannot use act of production against the person. 
· 3 elements for AP Doctrine: Marchetti v. U.S. 

· Records were not required

· There are no public aspects to the information

· Person suspected of criminal activities


· Act of Production is testimony:

· Admitting that document exists

· That the person knows where it is

· The person knows what is in it

· Person knows or believes it is authentic. 

· EXCEPTION to AP: Required records
· Consented to give by entering into business

· Quasi-public nature

· Must be part of regulated industry

· Required records has to have a nexus with a regulated industry, Smith v. Richert

· Argument to get around:

· By producing still testifying that what person gave the government was the document they requested and was authentic.

Freedom of Information Act

· Passed in 1960’s with amendments after Watergate

· Most common FOIA requester – business or trade association

· NOTE: if the FOIA office can handle a request, it is typically easy. If it has to go the agency, it tends to be more difficult. 


· Timeline to respond to request:

· 20 Days to determine whether to comply

· If denies request, must explain why and inform the person of any internal appeal opportunities. 

· If a person uses the ag appeal, agency has 10 days to decide the case
· Time limits can be extended for “unusual circumstances.”

· Defined narrowly

· When the facility housing the records is different than the facility that received the request,

· There is a need for occultation with another agency, or

· There is a need to search and examine lots of separate and distinct records.

· Precludes excuse of predictable agency workload, unless the agency is making reasonable progress in decreasing its backlog. 

· Practically agencies rarely comply with time limits
· If miss a deadline, controversy is ripe for judicial review. 

· Court may allow agency more time if it can show exceptional circumstances exist and it is being diligent in its response

· Courts are not strict on this requirement. 

· Diligence – first in, first out system

· If the plaintiff is about to win, the agency will often just comply

· No right to attorney’s fees. 


· Judicial review under FOIA 

· If an agency denies a request, the requester may seek judicial review under §552(a)(4)(B)
· Not under §706, general APA cause of action

· Differences between §706:

· Defendant agency, not the plaintiff requestor, has the burden to justify its action

· Court determines case de novo, not limited to reviewing agency record, and no deference to agency decision

· FOIA authorizes reasonable attorney’s fees and costs


· President’s determine how FOIA is defended in relation to exemptions

· Carter – won’t defend any agency in court unless requested document meets an exemption AND disclosure would cause harm to government

· Reagan – if it meets exemption, DOJ will defend agency. 

· Fees Charged

· FOIA was originally thought to have little cost associated – proved to be false. 
· Commercial

· Copying plus staff time needed to comply

· Noncommercial

· Only charge for copying


· Three major Parts of FOIA:

· Clarify what documents fall under the different provisions
· §552(a)(1) – Requirement to Publish


· Guidelines, rules, procedural rules, descriptions of its central and field organization, descriptions of forms.

· If not published in Federal Register, than the agency cannot use the “rules” against a person unless the person has personal notice of procedures. 

· Once a person is a defendant in an enforcement hearing, the agency can give D the procedure personally, which is sufficient

· There is no direct enforcement of publication. 


· §552(a)(2) – Indexing Requirement

· For all the items the agency is not required to publish, the agency must index and make available for inspection. 

· These items include:

· Adjudicatory decisions

· Particular interpretative statements

· Staff manuals that effect the public

· An agency can only use and rely on materials if they have been indexed and made available or if the person they are attempting to use against has actual and timely notice. 

· Judicial Review – only if a person is a defendant and the items are being used against him. 

· Widespread examples of agency not complying.

· E.g. SSA adjudications

· Do not use for precedent. 


· §552(a)(3) – The General FOIA Requirement

· Requires the agencies “upon any request for records which reasonably describes such records and is made in accordance with published rules stating the time, place, fees, and procedures to be followed, shall make the records promptly available to any person.”

· Every other agency record


· Requirements for request:

· Any Person

· No citizenship or residency requirement

· Person does not have to show need

· Extreme examples:

· Prisoner wanting home address of prison guard, agency had to respond

· Fugitive from justice seeking law enforcement records – agency did not have to comply. 

· CIA had to respond to USSR’s record requests. 


· Reasonably describe records

· TEST: a person familiar with the files of agency has to be able to find requested records with a reasonable amount of effort. 

· Strategy for a request:

· Specificity

· Easier for agency to comply

· More likely to miss something that is relevant

· Combined with a general ask of any documents related to the issue

· Agency Record

· Problem 8-1, page 656

· TEST for agency record: BNA v. U.S. DOJ
· Focuses on whether the document is personal or official 

· 4 Factors:

· Must be in agency’s control
· Physical location is not dispositive.

· Factor – can agency do whatever they want with it?

· Generated within the agency

· Placed into the agency’s files, and

· Used by the agency “for any purpose”

· Used for more than the person who created it. 


· Requirements for record:

· Must exist – cannot ask Government to create records

· Unless can be sorted using existing software

· Must be in possession of agency

· NOTE: Congress is not an agency

· Retention of Records:

· Court rejects Bright Line Rule saying anything that does not have to be retained under Federal Records Retention Policy should not be covered. 

· A supervisor could require drafts to be destroyed, but if a draft is kept, it will be FOIA-able. 

· An agency can destroy the document after it complies with FOIA request, but not after it receives request and before it complies. 


· FOIA Exemptions §552(b)

· Even if a document is under the exemption, the government can still comply with request. They are just not obligated to comply


· 9 exemptions:

· B1: Classified Information

· Classified according to executive order
· Only question is whether the document is appropriately classified under the executive order

· EO does not have to have any reason – sole discretion of President


· B2: Internal Personnel Rules

· Has to be solely internal rules – only within agency

· Two Reasons:

· Low 2: no interest to the public so unreasonable to request

· High 2: internal personnel manuals that may allow people to circumvent the agency’s regulations or practices. Disclosing would interfere with proper agency functioning. 


· B3: Specifically exempted by Statute


· B4: Trade Secrets and Commercial or Financial Information if it is obtained from a person and is either privileged or confidential

· Problem 8-2, page 670

· Test for Required Information:

· Two STEPS

· Subjective: is it the type of information the person submitting would not normally disclose to the public.

· If yes: Objective Test: information is confidential if disclosure would either:

· Impair agency’s ability to get info, or

· Harm competitive position of submitter. 

· NOTE: if it were required information, it would never impair agency’s ability to get information. 


· Test for voluntary information: Is it confidential from the submitter’s perspective?

· “Customarily not released to the public by the person from whom it was obtained.”

· Court says this test is objective (Critical Mass Energy Project v. NRC)


· B5: Inter or Intra-Agency Memoranda

· Two different types of information:

· Executive Privileged Material

· Draft is a form of advise

· Information give as advise to the President

· Summaries of information

· Attorney-Client or Attorney Work Product privileged material

· Hard to determine who the client is in agency structure


· B6: Personal Privacy

· Personal and medical files and similar files the disclosure of which would constitute a clearly unwarranted invasion of privacy

· Only individuals have a privacy interest under this exemption, not corporations


· B7: Law Enforcement Records

· Includes information that was not originally gathered from law enforcement purposes but what was later used that way. 

· No bright line rule that anyone who provides information to the FBI in a law enforcement investigation is a confidential source


· B8: Financial institution Records


· B9: Oil and Water well data


· Glomar Denial – Separate Exception

· In cases whether merely denying information will give up important information. 

· The government has the power to neither confirm nor deny that they have the information. 

· Authorized by Courts

· Limited to CIA. 


· Reverse FOIA Suits:

· Problem 8-3, page 682

· What does an agency have to do in order to release information?

· EO 12600

· Process:

· Notify the submitter

· Give them an opportunity to respond (no right to hearing)

· Consider views and make decision

· Decision is not effective until 7 days notice to submitter

· These requirements necessarily extend FOIA timeframe

· If it really is exempted material, doesn’t matter if make person wait longer.

· No legal right to information anyway. 


· No Suit for Submitter of Information under FOIA

· FOIA is a disclosure statute

· Chrysler v. Brown. 
· HOLDING: Exemptions are not mandatory bars

· Burden on government to show that the evid is exempt

· Trade Secrets Act, 18 U.S.C. §1905

· Makes it a crime for any person to release a trade secret, financial or commercial confidential information, unless otherwise authorized by law. 

· Otherwise Authorized by law

· FOIA does not authorize it to be released because this type of information falls under an exemption. 

· Regulation 

· They have the force and effect of law as long as go through notice and comment. 

· NOTE: it is very difficult to get an injunction under Trade Secrets Act because there is not private cause of action – criminal statute


· §702 of APA

· Any party that is aggrieved by an agency under a relevant statute has a cause of action

· §706 grants the standard of review. 

Federal Advisory Committee Act

· Problem 8-5, page 
· Two different advisory committees

· Create or utilized by President

· Created or Utilized by Agency


· Utilize

· Supreme Court has interpreted to mean, “created by.” Public Citizen v. DOJ

· Already existing committees in the private sector are not under FACA. 

· Still applies to agencies that are created by President or Agency. 


· Must have one member not an Federal FTE to be an advisory committee

· A Committee of federal employees can be open to others who are specifically invited and still not be considered an advisory committee, as long as the non-employees do not vote.  In re Cheney.

Government in the Sunshine Act

· Problem 8-6, page 711

· Meetings with Agencies

· Applies to independent regulatory agencies – “multi-member agency”

· Meeting: Quorum of members get together and conduct business 

· What is not a meeting?

· Individual conversations between members

· Staff people meet to discuss business

· Debatable whether all members meeting to discuss business but not voting is a meeting. 

· PRACTICAL: As a result of the act, independent regulatory commissions decide all things before hand. No discussion at meetings. 

OREGON ADMINISTRATIVE LAW

Overview

· •  Many state agency heads are elected in Oregon (ex. Sec of State, AG), unlike feds where appointed

Administrative Adjudication in OREGON

· • Oregon APA:  Declaratory Orders(like advisory opinions, but agencies don’t have to do it, and almost never do b/c don’t want to tie their hands (binding on the agency)

•  Adjudication much the same as federal system:  Informal & Formal

            •  “Contested Case”:  Formal adjudication and governed by OR APA

· In addition to specified situations, the OR APA requires a contested proceeding where DP would require it ( Must do contested case proceeding to pursuant to OR APA

· “Other than Contested Case”:  Informal adjudication  

· •  No residuum rule:  Oregon allows hearsay to be the sole basis for a decision

· Judicial Review of Adjudication in Oregon APA:

· Substantial evidence review explicitly requires both the facts found and the justification for how agency applied facts to law

· Non-legislative Rules:

· Oregon does not recognize a separate category for non-legislative rules (i.e. interpretive rules require notice & comment)

· Standing:

Oregon does NOT have representational standing (except maybe w/ respect to CAA or CWA)

· Nondelegation:  OR not interested in intelligible principle, but rather adequate safeguards

OREGON:  Does not require an intelligible principle (standards) as a constitutional matter, but rather looks at whether the procedure established for the exercise of the power furnishes adequate safeguards to those who are affected by administrative action.

· OR APA establishes adequate safeguards!

· OR SC not interested in SOP issue.
Judicial Review of Denial of a Petition – very narrow


1.  Is agency statutorily required to promulgate rule?


No(At agency’s discretion


If yes( P might win (ex. ESA listings)


2.  Did agency adequately explain its decision?


Finding must be product of reasoned decision-making


Often agency saying that it’s too busy or has other priorities enough


3.  Is there enough of a record to determine whether action was a&c?


More deference to agency if there is no record (as there likely would not be in rule of general scope)


Less deference for case-by-case determinations (look at record to see if agency acted arbitrarily and capriciously)


ex. spotted owl—ignored agency scientists (no conclusory assertions of agency “expertise”)(REMAND=remedy


4.  Impropriety?








Rulemaking Procedure


ANALYSIS:  


1.  When looking at a rulemaking problem, first determine whether rulemaking procedures even apply(


Is there a categorical exception under §553(a)? 


Is there an exception to notice & comment rulemaking under §553(b)?


2.  If not, determine if statute requires formal rulemaking(go to §556/§557


3.  If no exception and no formal rulemaking(Use n/c rulemaking of §553








The Rule


Statement of Basis and Purpose


§553(c):  Requires agencies “after consideration of relevant matter presented, to incorporate in the rules adopted a concise general statement of their basis and purpose.”(Preamble


Originally, supposed to be short; Now, more involved, usually due to statutory reqs or result of remand








OREGON Administrative Adjudication


Same kind of system with formal and informal adjudication


Formal adjudication is called “contested case” and governed by OR APA


Informal adjudication is called “other than contested case”


Oregon APA:  Declaratory Orders(like advisory opinions, but agencies don’t have to do it, and almost never do b/c don’t want to tie their hands











4 questions to ask in Due Process Analysis





Is it a state action?


Is it the types of action that implicate due process – individualized decision making?


Does it affect life, liberty or property?


Is the process that was given due?





Types of extra procedures:


Adequate notice


Opportunity to defend – presentation and x-exam


Right to counsel


Decision that rests solely on proceedings


Impartial decision-maker


Explanation of decision


NOTE: Goldberg v. Kelley provided all these procedures, but courts have since narrowed


Right to cross-examine


Limited when credibility and veracity are not at stake


E.g. information provided by doctors in SS disability disputes


Makes need for attorneys more important


Consideration of volume of adjudications to be effected


10-day suspension for student  - limited process


Consideration if another chance to process later


E.g. Matthews v. Eldridge – pre-hearing deprivation


Subsequent litigation available might satisfy due process


Consideration of function of organization


Board of Curators of the University of Missouri v. Horowitz (educational evaluations give notice, are more subjective than other disciplinary decisions, allow for correction, and requiring formal hearing would disrupt normal educational functions). 


Standards of Profession


Right to Counsel


Osteen v. Henley (no right to counsel because there were not questions of fact left at the stage of sentencing. In addition the probability for error was low since school has no motivation to expel star football player). 


Some courts suggest that due process is only relevant when there is factual dispute 


Neural Decision-maker


Biased decision-maker is unacceptable 


Defendant must show bias. – assume to be impartial


Mere exposure to evidence does not disqualify the decision-maker by combination of investigative and adjudicative functions (Withrow v. Larkin)








States Policy in Choosing Policy-making Option�


Usually mirrors the federal courts tendency to prefer creating policy through rulemaking over adjudication but to show reluctance in overturning policy making by adjudication


Some state courts have required agencies to adopt new policies through rulemaking


Oregon


Model State Administrative Procedure Act – whenever feasible and practicable to make policy through rulemaking. 








Determining Source of duty: Sometimes tough, crt looking at what interpretive tools agency used (purpose, leg hist, etc.)


Option 1: Announcement resolving ambiguity OR


Option 2 (more difficult analysis): Phrase in reg has obvious def, but an argument can be made that the phrase means something other than the obvious meaning


If agency interpretation contradicts obvious meaning(


Has agency imposed a “new duty” on regulated entities? –OR- 


Merely clarified the meaning of an existing duty? 


EPA v. GE:  Crt accepted agency’s weird interpretation, but didn’t penalize violator b/c unconstitutionally vague








General Analysis of Estoppel Claim against Government 


RULE Step #1: Identify the manner in which reliance on the gov’t misconduct has caused the private citizen to change his position for the worse


RULE Step #2: Duty when Dealing w/ Gov’t( those who deal w/ gov’t expected to know law and may not rely on the conduct of gov’t agents contrary to law  (held to the most demanding standards)


NUANCE: estoppel cannot be used on the basis of oral advice, especially true when complex program involved 


NUANCE: Regs themselves enough to put respondent on notice�


RULE:  Severity of Detriment:  Assuming estoppel can ever be appropriately applied against the gov’t, it cannot be said that the detriment respondent faces is so severe or has been imposed in such an unfair way that petitioner ought to be estopped from enforcing the law in this case.








Jurisdiction


Standing


Cause of Action


Ag. Action


Jud Rev Precl


Zone of Interest


Timing


Ripeness


Exhaustion of Remedies





ANALYSIS for Cause of Action�


1.  Did the person suffer a legal wrong?


Yes(cause of action


No(


2. Is the issue precluded from judicial review?


	If yes, no judicial review


	If no, move on. 


3.  Was the person adversely affected or aggrieved?


If no((don’t have to do this analysis)


If have constitutional standing(YES


4.  Were you adversely affected or aggrieved within meaning of a relevant statute?


(This is where zone of interest test comes in)


NO(No cause of action


YES(you have a cause of action (need §702 plus the relevant statute=cause of action)


NOTE:  Need to establish “Zone of interest” for each provision alleged to be violated in each statute.








Step 1:  Is the agency finished?  


Has the agency completed its decision-making process?


Step 2:  Does the action have a legal or practical effect in real world?


 Legal Effect:  I.e. Is it a legislative rule?


NOTE:  The dilemma faced by orders(if ignore, penalties go up(final agency action


NOTE:  Violation letter by itself is NOT final agency action b/c it’s just the beginning of the process 


Practical Effect:  Does it affect the day-to-day operations?


NOTE:  Action must be one by which ‘rights or obligations have been determined,’ or from which ‘legal consequences will flow.’�


Abbott Labs FINALITY FACTORS 


1.  Is challenged action a definitive statement of agency’s position?


2.  Does action have status of law w/ penalties for noncompliance 


3.  Is impact on P direct and immediate?  


4.  Is immediate compliance expected?


Taylor-Callahan additional factors: 


Response to actual situation


Level of expected conformity


Level within agency (high up indicates final)�


Possibility of agency changing its position does not mean there’s a lack of finality 


Practical Meaning of Phrase “for which there is no adequate remedy in a court” 


Can only sue for injunctive or declaratory relief, not damages


Means cases that can be brought against the gov’t in US Ct of Federal Claims should be brought there, rather than in district crt under APA


 “Final Agency Action” Relation to Agency Inaction


Eventually, crt can treat agency inaction as final agency action (i.e. a denial) when it has the same impact on the rights of the parties as a denial would.


If agency rejected petition ( final agency action 


If agency grants petition ( NOT ‘final agency action’ until agency either completed the rulemaking proceeding or announced ending proceeding w/o issuing a rule	�





Separation of Powers Issues:


Leg and Jud Delegation


Legislative Veto


Appointments Clause





Kinds:


Inspections


Recordkeeping & reporting rqmts
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